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June· Term, 1928. 
:M.D. PAULEY 
vs. 
CO~Il\ION,VE.AI/rH OF VIRGINIA 
... .1ito 
'£o THE Ho~oRABLE .J UL>GEs oF THI<~ SUPREME CoURT oF APPBA.LS 
OF VIRGINIA: 
1~ our petitimier, E. D. Pauley, resp~ctfully states that 
he is aggrieYed by a final judgment entered by the Circuit 
Court of Taze,vell County on tl1e 15th day of February, 1927, 
'vliereby your petitioner was sentenced to · serve a term of 
five years· in the state penitentiary. 
Your petitioner prays that a _writ of error and super.:-
sedeas to said judgment be awarded to him by this Ifonor-
able Court. 
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A complete transcript of the record is filed with this pe-
ttition and prayed to be read and considered herewith. 
Reference herein made 'to the pages of the record are to 
side paging· of the printed record. 
STATEMENT. 
on· the lOth day of November, 1926, an indictment was 
returned against your petitioner as Ed Pauley, charging~ 
with having killed one T. J. Kessee, and at such term of said 
court_ the defendant was tried before a jury which rendered 
a verdict against him. Various exceptions were . taken to 
various rulings of the court and a. motion was duly filed to 
set aside said verdict. At the February term of said court 
a final order was duly entered in said case whereby the mo-
tions to set aside said verdict were overruled. 
'fhe facts presented by the evidence on the trial are as 
follows: 
Der.eased, 'f. J. l{essee, had been for some time acting 
in a disagreeable manner to the defendant, and on the -day 
of the difficulty defendant and hi~ wife went out on the 
mountain a hove Boissevain, Virginia, picking up chestnuts, 
and while there the defendant said that he thought he Wf')uld 
go. to the house of Mont Miller, who was a stepson of T .. T. 
Kessee, to get some liquor. "\\7bile defendant and his wife 
were on the way to Miller's house, and when in about 300 or 
400 feet thereof, they passed by a car at which were Mont 
Miller and his wife. 1\.fadge J\iiiller, deceased, T. J. Kessee, 
and his wife. The defendant spoke to Mont Miller Rnd went 
on to Mont Miller's house with ·Mont Miller and his wife, 
Madge Miller. After staying at the house a fe'v minutes, 
and at which point. the defendant did not g-et the liauor l1e 
had come after, because as Mont Miller's wife said. shP had 
Rold the last only a few minutes he-Fore, thP. defenilant and 
his wife came back by the car. At this noint th~re _is a con-
flict in the testimony as given by Mrs. J{essee and 1·he oth~l· 
witn<:'sses in the ca~e. She saJ;s that she heard shots and 
saw her husband come running towards the house. This is 
denied by all of'the other witnesses in the case, and nobody 
heard such shooting. In any event, when Paul~y and _his 
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wife got back to the car an altercation took place between 
.Kessee's wife and· the defendant, since the wife being sus-
picious thought that the defendant had come to that place to 
set a trap for or get evidence against her son, Mont Miller, 
who was a moonshiner; in fact, had a moonshine still under 
his hog pen in hin yard. :Nfrs. Kessee says that the defend·-
. ant ''slapped'' her and the defendant says that she came 
running up into his face and he pushed her back. At that 
time Mont Miller, who was a young vigorous man, struck the 
defendant in the back of the head with something, knocked 
him down on the grClnnd, r·ot en top of l1im, picked up an ax, 
and began striking the defendant with it. About that time 
Miller dropped the ax, caught the defendant's one arm with . 
both of his hands, deceased g-ot the ax, and began striking the 
defendant .in the .face. Defendant, who by this time had 
been dreadfully mauled and beaten, managed to get from un-
der Mont Miller and started to run away. 1\::font reached for 
him as he ran, caught him in the hip pock~t and tore a strip 
out of his pants extendin!r from his. defendant's, hip pocket 
to the ground. The defendant managed to escape from Mil-
ler and· started on " run towards his, defendant's house~ 
When he got a few feet away he could see deceased at the car 
taking a pistol out of " paper hag and trying to shoot him, 
ilefendant. Then, as ·Kessee was trying to shoot him, he, de-
. fendant, fired twice very ouickly, kilJing ICessee w~th the sec-
ond shot. The ax "Tith the blood on it was found at the 
place of the difficulty. The Common\vealth tried to prove 
by Mont Miller's wife that the blood got on the ax when she 
cut some chickens' heads off, but she refused to give such 
testimony, and said th~t she bad wrung the chickens' heads 
off instead of cutting them off ·with the ax. Neither 1\iont 
~filler, Mrs. Kessee or Tom Kessee, were injured during the 
fight. Yet, the defendant had his skull broken, his nose 
broken, various wounds upon his face, his teetl1 ]mocked out, 
a gTen t bruis(l on the back of. his head, his shirt and pants 
ti'.>rn into shreds, and at the time he fired, was bleeding pro~ 
fuselY from the many wounds on or about his hea.d. In fact, 
the defendant was beaten almost to neath before he nianh 
Pged to escape from 1\riont 1\Hller and deceased and started 
home; that is. before he retreated and hefore he shot deceas-
ed. I\ti~nt Miller and Mrs. Kessee · endeavored to explain 
t11e serious wounds w}Jich the defendant received by saying 
~--~ 
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that Mrs. Pauley had struck said Pauley with a club, but 
which, in answer to question 33, on her examination, she said 
that such club was ''an old thing that the little boy had to a 
wagon. r' Evidently was a child's toy. ·Mont Miller said 
that he got struck with the same instrument, but it did not 
hurt him; did not even make a cut or bruise on his head. 
'11his demonstrates the fallacy of Miller's statement. The 
wounds, however, on Ed Pauley's face, head, front and back, 
speak for themselves and show that the tales told by Mrs. 
Keesee and her son Mont were untrue . 
. After the difficulty Mr. Pauley went to his home and 
waited for the officers until they came, and gave himself up. 
It was .proven by former officials of Tazewell Oounty that 
the reputation of the defendant for truth was good. Keesee 
married the mother of ·Morit }{iller. The evidence will 
speak for itself as to them. 
It is respectfully su~mited that their testimony is not 
entitled to credence. 
ASSIGNMENT OF ERROR NUMBER ONE. 
Some days after the verdict was rendered in this case 
the defendant moved the court to set aside the verdict, be-
cause of after-discovered evidence favorable to the defend-
ant, which motion was resisted by the attorney for the Com-
monwealth and the court over ruled such motion, to which 
ruling the defendant excepted. Such ruling was erroneous. 
Affidavits in support of such motions were submitted by 
the defendant, and counter affidavits were submitted by the 
Commonwealth, all of which affidavits are made parts of the 
record in the case, and abstracts thereof are as follows: 
EMMIT JENNINGS (record p. 172) says that he was 
close to 'vhere the shooting took place, and came to the scene 
just a few minutes after the killing and found there only 
Mont Miller and Mrs. Keesee; that there was a pisol lying on 
the ground by the side of Mr. Keesee and in just a few inches 
from his hand; that Mrs. Keesee picked up the pistol from 
the ground and put it in her bosom; that the pistol was 
bright looking; that he, Jennings, remained at the place of 
the shooting only a few minutes, then went out to Mr. Paul-
ey~s (house), remained there for some. time and then came 
back to the place of the shooting. 
It will be observed from the foregoing that Emmit J en-
nings was twice at the place of the shooting, once imme-
diately after the shoo.ting, and the.t1 at another time after he 
had been to Mr. Pauley's house. 
l\fiLDRED THOl\fPSON, (record p. 177), says that she. 
is sixteen years old and lives 400 or 500 feet from the place 
of the killing; that nt the time of the shooting she was at 
home; that after tl1e shooting she saw Mrs. Keesee go to 
Mont Miller.'s house, which 'vas about 300 feet from the place 
of the shooting, stay in such house for a few mi11utes and 
then come up to the yard fence of affiant; and that she, af-
fiant, 'vent over to .iVIont lVIiller 's house and saw a bright 
looking pistol on the dresser in l\tfont Miller's. 
JA:NIES LEWIS (record p. 194), says that he arrived at 
the place of the killing abcut 30 minutes after the shooting;· 
that there was no one at the place of the shooting when he 
got there; that in a few minutes Emmit Jennings, Jess Hop-
kins, and John Asbury cam~ out of the. woods; that Mrs. 
I{eesee "ras not there while be was there; that he saw a wo-
man standing in Mont Miller's yard; that he remained at the 
scene of the killing only two or three minutes and that he 
knows that Mrs. l{eesee was not at tl1e scene of the killing 
while he was there. 
WILLIE HUDGINS (record p. 196), says that he is 
seventeen years of age; that he came to the scene of the-:.... 
killing about 40 minutes after it occurred and saw Mrs. Kee-
see go to the bouse of Mont Miller and come back to the place 
of the killing after staying.at the house about 15 minutes. 
ELLISON FOX (record p. 187), states that he is 41 
years old; that he lives in about 500 yards of the scene of the 
killing; that in a few minutes after the shooting Mr. Pauley's 
little gul cam9 to his house and notified him; that he then 
went to the place of the shooting; arriving there only a few 
minutes after it occurred; that when he got there he saw no 
one but Jess Hopkins and John Asbury, and that Mrs. Kee-
see was not at the place of the killing while l1e was there, 
which was for several minutes. 
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BERT EDWARDS (record p. 184), says that he came 
to the place of the killing about twenty minutes after it oc-
. curred; that he saw. .. through Mrs. Keesee's waist, which was 
very thin, the print. of a pistol, which she was holding with 
her left hand; that 'Mrs. Keesee had such a pistol. 
CHARLES BLANKENSHIP (record p. 170), states 
that he is 32 years old; that he came to the place of the shoot-
ing about twenty minutes after it occurred; that Mr. Keesee 
was found dead lying by the automobile; that Mrs. Keesee 
was at the place of tlie difficulty, and he saw the print of a 
pist<;>l in her bosom; that Mrs. Keesee had on a very thin 
waist and he could plainly see the print of the pistol; could 
tell positively it was a pistol, and said to Berkie Arrington 
that if Mr. Morris (deputy sheriff) should search her he 
would get the pistol. · 
JAMES l-IARDY (record p. 188), states that he is 41 
years old; that he was about 500 yards from the place of th"' 
shooting and went there in a short time. afterwards ; that 
Mrs. Keesee's dress was not torn and she .had one hand on 
her breast and that Charles Blankenship said that if the of-
ficers would search Mrs. Keesee they would find the gun on 
her. 
ISON 1\!EADOWS (record p. 185) says that he arriveu 
at the place of the shooting about 30 minutes after it occur-
red;· that Mrs. Keesee's dress was not .torn; and that 1\{adgc 
Miller, the wife o~ Mont Miller, and daughter-in-law of 1\tirs. 
I{eesee, on last Christmas Day told him that Mildred Thomp-
son and the Good,vin (or Goodman ) girl sa'v the pistol lying 
on the dresser at her (Madge Miller's) house; that such pis .. 
tol was removed and placed in the drawer of the dresser and 
that when Mrs. Keesee left for her home that day she put 
the pistol in her bosom and took it home with her. 
BERT EDWA:RDS (record p. 184), says that he is 26 
years old; that on last Christmas Day Mrs. Madge Miller, the 
wife of Mont Miller, said that Mildred Thompson and the 
Goodwin (or Goodman) girl saw the pistol lying on the 
dresser in her home on the day of the shooting, and that af-
terwards the pistol was removed and placed in the dra,ver 
of the dresser, and that when Mrs. l{eesee went home after 
\ 
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the shooting she put the pistol in her bosom and took it with 
her. 
HENRY DILLON (record p. 191) says that he arrived 
at the place of the killing a short time after it occurred, and 
that while he was at the scene of the killing Mrs. Keesee made 
two or three tr: ps from the place of the killing to t~e home 
of Mont Miller before the officers came. 
W. M. SHUPE (record p. 171) says that he is 26 years 
old; that on the morning of the day of the killing he was go-
ing to Big Vel.n, Virgi~1i~, Pnd on tl1e mountain met T. J. 
Keesee and his wife about 200 yards from the place of the 
killing and about 1 1-2 hours before the difficulty; that Mr. 
Keesee had a pint of liquor, drank most of it, asked affiant 
if .he had seen Ed Pauley that· morning, and said that he, 
Keesee, was ''going to kill the one-armed son-of-a-bitch, Ed 
Pauley, if he saw him, if he had to n1n him. home under the 
bed,'' and he, Keesee, pulled a bright looking pistol out of 
his pocket and said that . he was going to use that on Ed 
Pauley. 
MADGE ~fiLLER., the wj~e of l\tiont Miller (record p. 
174), states that at the time of the shooting she.was at the 
spring at a short rlistance from hPr house, w·bich was 300 or 
400 feet from the place of the difficulty; that Mont Miller 
said to her that the reason that Ed Pauley, a one-armed man, 
killed Mr. K~esee was· "That when Uncle Tom got by hav-
ing a cheap pistol, he snapped the pistol in Ed Pauley's face 
and it did not fire, or he would have lrilled him''; that neither 
she nor Mont 1\Hller had ever had a pistol in th~ir house; 
that Mont Miller and Mrs. l{eesee, his mother, "framed be-
tween themselves what they were going to swear and tried 
to get her to swear the same thing,'' and that she at first told 
them that she would, after Mont Miller had cursed and abus-
. _ed her, but that later she studied and told them that she 
would not s·wear a lie, and he, Mont, cursed and abused her; 
that they asked her to swear that she had cut two chickens' 
bead~ off thRt morning with the ax and to swear with them, 
and they asked her to swear with them on the rest of their 
story, but she would not, and they had abused her for not 
doing so; that Mont Miller and Mrs. Keesee had abused her. 
and cursed her and threatened her life ever since the trial of 
Mr. Pauley, because she woulrl not swear lies for them, ·and 
that she had been forced to go to Mr. Morris, the deputy 
sheriff, at Boissevain, for protection. MADE MILLER 
filed an~ther affidavit (record p. 211) at the instance of the 
Commonwealth, in which she largely denies all of the state-
ments made in the first affidavit, but attention is called to 
the affidavit of H. N. ·Morris, Deputy Sheriff (record p. 
197), wherein he says that some two or three days after the 
trial Madge Miller came to him at Boissevain complaining 
that Mont Miller was threatening her life because of her tes-
timony in court; that is, because she would not testify that 
she had cut the chickens' heads off with the ax. These 
threats bear out the conclusion that the reason the woman 
changed her statements was on account of her husband, and 
also, attention is called to the affidavit of ETHEL DILLION 
(record p. 192), from which it appears that Madge Miller 
corroborates her first statement and also says that her hus-
band, and Mrs. Keesee were endeavoring to have her commit 
perjury, also it appears from the affidavit of Mack Dillion 
(record p. 189), that no duress or persuasion was used in 
order to get her, Madge Miller, to make her first statement. 
Counsel for the prosecution in this case filed the affida-
vits of various persons, including J. G. Cox, Frank Goodwin, 
N annie Bowman, ,John M. Thompson, Ora Hardy, and Wil-
liam Hardy, in which they state that the dress of Mrs. Kee-
see· 'vas not torn, and that they did not see the print of any 
pistol in her bosom. Those statements are not in conflict 
with the affidavits in behalf of the defendant. Mrs. Keesee 
had plenty of time before such affiants got on the scene to 
remove the gun to Mont Miller's house, and so removed it. 
Also, she had plenty of time to tear her dress before such 
witnesses got there, and also, she had plenty of time to re-
move the pistol from the top of the dresser and put it in the 
dra,ver as shown by the statements of ~~Iad~e Miller. As to · 
the time when Ora Hardy and William Hardv arrived on the 
scene,. see affidavits of Ison Meadows, Ellison Fox and 
.Tames Hardy. 
Tl1e prosecution filed the affidavit of George Thompson 
(record p. 218) in which he states that he was helping Mont 
Miller with his ·car from 9 :30 a. m. until shortly after the 
shooting; that he saw Mr. Keesee, who gave no indication of 
being drunk, or drinking, a11d that W. M. Shupe did not pass 
or stop with ~Ir. Keesee within 300 yards of the place of the 
shooting. In reply, please observe the affidavits of Sidney 
Pauley (record p. 182), Henry Dillion (record p. 191), and 
Mac Dillion (record p. 189), from which it appears that 
George Thompson was not 'vorking on the car, or at the 
place stated. by him. 
The prosecution filed the affidavit of Ernest Miller (rec-
ord p. 208), in which he makes practically the same state-
ment as made by George Thompson. In reply, the defense 
calls attention to- the affidavits of Bert Edwards (record p. 
184), and of James Lewis (record p. 194), from which it ap-
pears that. Ernest Miller was not on the mountain helping 
with the car at the time and place stated by him, and that his 
affidavit to that effect is false. The prosecution filed the 
affidavit of William Phipps (record p. 210), in which he 
states that he went to the place of the killing shortly after it 
occurred and that l1e did not see any pistol. In reply, atten-
tion is called to the affidavit of Henry Dillion (record p. 
191), and of Sidney Pauley (record p. 182), from 'vhich it ap-
pears that Bill Phinns was at Boissevain~ and not at the 
the.place of the killing. Some other affidavits were filed in 
behalf of the prosecution, but they are not believed to have 
any particular bearing on this case. · 
It will be noted from the evidence that ~Irs. Keesee and 
her son-in-law, Mont l\Hller, testified. that the deceased did 
not have a pistol at -the time of the killing, and, therefore, 
was not endeavoring to. shoot the defendant at the time de-
fendant fired. The defendant and his wife both testified that 
Keesee did have a pistol and was endeavoring to shoot the 
defendant at the time the defendant shot him, Keesee. . The 
testimony of the defendant and his wife on the subject of Kee-
see's pistol was attacked very bitterly by the prosecution in 
the argument of the case, because Keesee's pistol could not 
be located, and from the fact that no witness was introduced 
"Tho saw Keesee's pistol after he fell, it was argued and COil-
tended that the statements of the defendant and his wife on 
such subject were untrue. Before the trial every effort pos-
sible was made to ascertain what became of J{eesee 's pistol, 
but with out effect, and the defense was left to the inference 
tliat someone had surreptitiously removed the pistol. The 
vital importance of proving by some person other than the 
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defendant and his wife that Keesee actually had the pistol 
is seen when it is realized that the defen~ant relied upon self 
defense and upon the fact that Keesee was actually trying 
to shoot him~ defendant, at the time defendant fired. 
After the defendant was convicted, the evidence was 
discovered as shown in the affidavits, that Keesee had the 
·pistol an hour or two before the shooting, and made his 
threats that he was going to kill defendant, and not only that, 
but also it was discovered, as shown by the affidavits, that 
after Keese~ was lying dead on the ground his pistol was 
seen in a few inches of his hand, and that it was picked up 
·by Mrs. Keesee, placed in her bosom, carried to· Mont Mil- · 
ler's house, placed on the dresser and afterwards removed 
from the house by Mrs. Keesee. Such testimony is so abso-
lutely vital that further comment upon it is unnecessary. 
The affidavits produced by this defendant are such that the 
evidenc·e contained in them ought to produce an opposite re-
sult at a second trial of the defendant on the merits. In 
other words, a great injustice was done th~s defendant by the 
court when it refused to set aside the verdict, because of the 
after-discovered evidence. Such after-discovered evidence 
meets every requirement of the rule under which a new trial 
will be granted by reason thereof: The evidence appears to 
have been discovered since the trial, and the affidavits show 
what it will be; it appears that the defendant was diligent in 
ascertaining and securing his evidence, and that the new evi-
dence is such that due diligence would not have discovered 
it before the verdict; such evidence is new, and is not merely 
cumulative, in that no person testified on the first· trial to 
either having seen Keesee's pistol before the difficulty, or 
testified to seeing Keesee's pistol on the ground after he was 
shot, or testified that Mrs. Keesee had the pistol in the bosom 
of her dress, or testified that the nistol was seen in Mont 
Miller's house and rflmoved therefrom by Mrs. Keesee: thP. 
evidence is such as ougl1t to pronuce an ~pnosite result at n 
second trial on the merits. and the snle obiP.rt or such new 
evicJence is not to discredit or impeach a -..vitnesR. 
ASSIGNMENT OF ERROR NUMBER T'\VO. 
The court erroneously ~;ave the following- instructions 
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No. 6 and No. 9 (record pp. 157, 158), tendered in behalf of 
the Commonwealth. · 
''The court instructs the jury that on a charge of 
murder malice is presumed from the . fact of killing; 
when the killing is proved and is unaccomp_anied with 
circumstances of palliation, the burden of disproving 
malice is thrown upon the accused.'' 
''The court instructs tlre jury that a mortal wound 
inflicted with a deadly weapon in the previous posses-
sion of the slayer, withcut any, or upon very slight 
provocation, is prima facie wilful, deliberate and pre-
meditated killing; and throws upon the accused the ne-
cessity of proving extenuating circUmstances.'' 
Instruction No. 6 is based upon the premise that the 
killing was "unaccompanied with circumstances of pallia-
tion, '' and Instruction No. 9 is based upon the premise that 
the mortal 'vound was inflicted '.'without any, or upon very 
slight provocation." It is believed t11at only one conclusion 
can be fairly drawn from the evidence, and that is that the 
rleceased had endeavored to kill the defendant with an ax and 
in carrying out such intention had broken his nose, fractured 
his skull, and made various cut wounds upon his head, all of 
which was done while the defendant was 011 the. flat of his 
back, with Mont Miller, the step-son of the deceased, on top 
of him, the defendant. It is resnectfully submitted on be-
half of this defendant that the defendant was unjustifiably 
attacked by deceased, and that deceased, without ~ny justifi-
cation, endeavored to kill him, as hereinabove set ~ut; But 
even if the contention of the Commonwealth 'vas adopted 
that the homicide was committed in the course of a sudden 
quarrel or mutual combat, or on a sudden provocation, the 
test qf 'vhether the killing was from the sudden heat of pas-
sion, is found in the nature and degree of the. provocation and 
the manner in which it is presented. Read's Case, 22 Gratt. 
(63 Va.) 924. "As to the nature and degree of provocation, 
wher(\ it is in fact resented, it is only 'vhere the killing is. 
'·without ·any. or upon very slight provocation,' that malice 
may be inferred from t11e mere fact of the killing, and that 
the slayer may be found guilt.v of murder .. That is to say. 
in such case, as in others, malice, and hence murder, is pre-
sumed from the fact of killing unaccompanied hy circum-
. . 
stances of extenuation, but where there is provocation which 
is more than 'very slight' such·pres\lmption does not arise.'' 
Richardson v. Commonwealth, 128 Va. 691. The evidence 
shows that the provocation for the shooting was indeed very 
grave, for it cannot be minimized to such a degree as to 
make it "very slight." In the case of Richardson v .. Com-
monwealth, supra, the Supreme Court of Appeals ·of Virginia 
reversed a judgment of conviction because of the fact that 
the provocation, 'was more than very slight.' There are un-
questionable circumstances of palliation, and, therefore, in-
struction No. 6 should not have been given. There was no 
burden on the defendant to disprove malice, and also, since 
t4e provocation was very grave, the killing was not prima 
facie wilful, deliberate and premeditated. As was said in 
the Richardson case, supra, the killing ''was certainly ac-
companied with such circumstances of extenuation, that mal-
ice, and hence murder, could not be presumed from the fact 
of the killing.'' Such instruction should not have been given. 
ASSIGNMENT OF ERROR NUMBER THREE. 
The Court erroneously gave the following instruction 
No. 15 (record p. 159), in behalf of the Commonwealth:· · 
"The Court instructs ·the jury that if you believe 
from the evidence beyond all reasonable doubt that the 
defendant provoked the combat or produced the occasion 
between· himself and the said Tom Keesee, in evidence 
before you, in order to have a pretext to kill the said 
Keesee or do him some serious bodily harm, then the de-
fendant is g11ilty of murder, as charged in the indict-
ment, for the law is that a person cannot bring on a dif-
ficulty with a felonious intent and then defend his acts 
done in said difficulty upon the ground that he was act-
ing in self-defense." 
· The error committed in giving such instruction is vic-
ious, and far reaching, as against the defendant, since there 
is no evidence in the· record ''that the defendant provoked 
the combat or produced the occasion between himself and the 
said Tom l{eesee'' • • * ''In order to have a pretext to kill 
said Keesee or do him some serious bodily harm." The ef-
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.feet of that instruction was to implant into the minds of the 
jury the view or thought that the defendant provoked the 
diffic!lltY in order to kill the deceased. There was no evi-
dence ·to sustain any such contention. The defendant did 
not bring about the difficultj,. with a felonious intent. 
The above instruction is clearly erroneous for another 
reason. It directs a verdict of guilty of murder against the 
defendant and yet does not embrace two essential facts, in 
this: (1) The instruction is predicated upon the theory that 
the defendant provoked the comlJat, or produced the occa-
sion between himself and the deceased in order to kill the de-
ceased or do him serious bodily harm, and declares that if 
that be true the defendant is guilty of murder, but it does not 
{])~le,qe that the defendamt killed the deceased in pursuance of 
such precO'J• ceived pu.rpo.se. And ( 2) such instruction .does 
not.allow the ·defendant the benefit o~ his contention that he 
actually retreated, and was retreating from the difficulty 
in good faith a.t the time he met Keesee, who was pointing 
a pistol at him, defendant. 
'this instruction violates the rule of law that an instruc-
tloH which undertakes to state all the circumstances neces-
sary to be considered by the jury in arriving at a verdict, 
and omits an essential fact of the case, should not be given. 
Southern R. Co. v. Baptist, 114 Va. 723; Hawkins v. Ed-
'vards, 117 V a. 311, 314. 
This Honorable Court has stated the law applicable to 
this situation in the <;>pinion returned in 1 he case of Poca-
hontas Col. Co. v; Hairston, 117 V a. 118, 124, as follows: 
''In Phillips on Instructions to Juries in Virginia, 
at Section 36, the law on this subject is thus stated: 
'Where the court undertakes to state a case upon which 
the plaintiff should recover, it must· state a complete 
case and embrace all the elements necessary to support 
a verdict (Sun Life Assurance Co. v. Bailey, 101 V a-. 
444, 44 S. E. 692); and an instruction which undertakes 
to cover the whole case and to state all the circumstances 
and conditions necessary to be considered by the jury in 
arriving at their verdict, and which omits an essential 
vie'v of the case, is erroneous.' Bowles' Case, 103 V a. 
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817, 48 S. E. 527; Wright v. Agelasto, 104 Va. 159, Ql 
S. E. 191; Brown v. Rice, 76 Va. 629.'' 
In order to demonstrate the error in this instruction, at-
tention is called to the contention of the defendant that he 
actually retreated from the difficulty, and was endeavoring 
to escape at the time he shot deceased. The la'v is that even 
if a defendant is at fault in bringing on the difficulty, yet, 
if he cease the combat and retreat as far as safety permits, 
he is justified then in taking life in self-defense. State v. 
Wilson, 85 W. Va. 532, 121 S. E. 729; 1 Bishop New Criminal 
Law; Section 871. Yet, under such instruction No. 15 a de-
fendant did not have such a right of self-defense. 
The fallacy in such instruction is seen when it is re-
alized that it states that a defendant, who provokes a com-
bat, in order to have a pretext to do bodily injury, guilty of 
murder, regardless of all other facts in the case, and regard-
less of whether the combat was mutual; regardless of wheth-
er the defendant killed in pursuance of a preconceived pur-
pose; regardless of whether t.he deceased, after the defend-
ant retreated, was actually endeavoring to shoot and kill the 
defendant, regardless of whether, after the difficulty was 
entered into, the deceased, or someone with him, had broken 
the skull of the defendant, and had beaten him unmercifully. 
Nothing more need be said in·order to demonstrate the error 
in that instruction. · · 
ASSIGN1\1ENT OF ERROR NUMBER FOUR. 
The Court erroneo1,1sly gave the following instruction 
No. 16 tendered in. behalf of the Commonwealth: 
''The Court instructs the jury that the law of self-
defense is the law of necessity and the necessity relied 
on to justify the shooting must not arise out of the pris-
oner's own misconduct ; and if the jury shall believe from 
the evidence that the defendant, out of his own miscon-
duct, brought about the necessity of wounding the de-
ceased, should they believe there was any such neces-
sity, then the prisoner cannot justify the wounding of 
the said Tom l{eesee by a plea of n.ecessity, unless he 
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was without fault in bringing that necessity upon him-
self.'' 
By this instruction the jury were directed that the de-
fendant had no right of self defense if he were at fault in 
briging on the difficulty, regardless of 'vhether or not the 
defendant retreated, or, in good faith abandoned the fight 
before shooting. The defenrlant contends that he was not at 
fault in bringing on the difficulty, nnd that the necessity for 
shooting did not arise out of the defendant's own miscon-
duct. But, even if the defendant was at fault and he re-
treated as far as he safely could, and in good faith abandoned 
the fight, then he had .the right to kill his adversary in self-
defense. This is what is known a!3 excusable homicide, and 
this right of accused was ignored by such instruction. On 
this question, see Vaiden's case, 12 Gratt. (53 V a.) 717, 729; 
Hash v. Commonwealh, 88 Va. 172, 199; McOoy v. Common-
wealth, 125 Va. 771, 776. 
ASSIGNMENT OF ERROR. NUl\iBER FIVE. 
The Court erroneously g~n7e the following instructions 
No. 17 (record p. 160), in behalf of the Commonwealth : 
"'The Court instructs the jury that if they believe 
from the evidence that Tom Keesee retreated in good 
faith, and that Ed Pauley, the defendant, had no reason-
able grounds for apprehending further danger from him, 
the pursuit of the said Ed Pauley after the said 'rom 
Keesee is not justifiable, and if under such circum-
stances the said Ed Pauley pursued and killed the said 
Tom Keesee the killing cannot be _justified on the ground 
of self-defense, unless they believe that Tom l{eesee re-
newed the assault. '' ' 
This instructi_on is erroneous in that by it the jury is 
made to judge whether "the defendant had n0 reasonable 
grounds for apprehending further danger" from deceased. 
The rlefendant had the 1·ight to rely upon the facts surround-
ing him at the time as they reasonably appeared to him. mot 
as they m,ay have appeared to the jury at the time of the trial. 
"A man when assaulted is held accountable under the law 
only for the exercise of such judgment as is warranted.by the 
circumstances as they reasonably appear to him at the time.'' 
16 
Fortune v. Commonwealth, 133 Va. "669. ''If to the defend-
ant it reasonably appeared that the danger in fact existed, he 
had the rights to defend against it to the same extent and un-
der the same rules which would obtain in case the danger 
had been real. The defendant may always act upon reason-
able appearance of danger, and whether the danger is appar-
ent or not i~ to be determined from the standpoint from 
which the defendant viewed it at the tim·e h~ acted.'' For-
tune v. Commonwealth, supra. 
The question that should have been presented was not 
whether the jury thought the defendant had· reasonable 
grounds to apprehend further danger, but whether the &e-
fen;da;n,t reasonably apprehended further danger. Th~ qu_es-
tion for the jury ought to have been whether the accused "in 
the circumstances of agitation and peril in which he was 
placed as reasonably appeared to him, might reasonably 
have believed and did believe it necessary to shoot as he did 
in order to save his own life, or to avoid serious bodily 
harm." Pitchford v. Commonwealth, 135 Va. 669. 
Where· a defendant acts upon circumstances brought 
about by the deceased, of such a character as to affoTd the 
accused reasonable grounds for believing that th~ deceased 
designed to kill him, and there was imminent danger of 
carrying such design into execution, the killing would be ex-
cusable, although it may turn out or appear to the jury that 
such appearances were deceptive and that there was no de-
sign on the part of the deceased to kill the accused. Hodges 
v. Commonwealth, 89 Va. 272. This instruction is clearJv 
erroneous. 
ASSIGNMENT OF ERROR NUMBER SIX. 
The Court erroneously refused to give the following in-
struction No. "A" (record p. 167), tendered in behalf of the 
defendant: 
''The Court instructs the jury that if you believe 
from the evidence that defendant met deceased and that 
deceased made an overt act indicative of an assault by 
him upon the defendant, or made an .-assault with a 




ant reasonably apprehended that deceased would do 
him bodily harm, then you are instructed that the de-
fendant had the right to repel such assault with all the 
force deemed necessary, and that he was not compelled 
to retreat from the . deceased, but might in turn become 
the assailant.' ' 
Such instruction is taken from the opinion of the Court 
in Jackson's case, 96 V a. 107, and ·is almost verbatim with 
the instruction approved by the Court in such case, pag·e 
113. . 
Such instruction No. ''A'' as refused was based upon 
the contention of the defendant that he had the right not 
only to repel the 'assault, but l t might in turn become tJ.e as-
sail<ilnt," and when tliat instruction was· refused the jury was 
left uninstructed on that point, and· so far as the jury was 
advised, there were nd circumstances under which the de-
fendant had the ·right to ''in turn become the assailant.'' 
The right of self-defense as -shown in Instruction No. 12 
given to the Court, was dependent absolutely upon the re-
treat by the· defendant. That the proposition of law as 
stated in Instruction No. 12 has been approved by the Court, 
it is true, but the alternative proposition as ·shown in In-
struction No. "A," refused, should have been to the jury, 
because under the circumstances detailed by the evidence in 
behalf of the defendant, the defendant was not compelled to 
retreat, but had the right to become the assailant, and inflict 
wounds until his person was out of danger. The effect of 
the Court's ruling was that to all intents and purposes the 
defendant was compelled to retreat, and if he failed to re-
treat he did not have the right of self-defense. This was an 
error on the part of the Court. The jury should have been 
·instructed on the defendant's theory of the case, as shown 
by the testimony in behalf of the defendant, which was not 
done. 
ASSIGNMENT OF ERROR NUMBER SEVEN. 
The Court erroneously refused to give the foUowing· in-
struction No. "B" (record p. 167), tendered in behalf of thB 
defendant: 
---~~.;--:-. 
''The Court instructs the jury that in considering 
whether or not the defendant acted in self defense, or 
apparent self defense, you must consider that the de-
fe.ndant had only one arm; that at the time he fired, his 
nose had been crushed, his skull had been broken, one 
of his teeth knocked out, and that there were three or 
more cuts in his face from which blood was flowing, and 
that the deceased and Mont Miller were in possession of 
the use of their limbs.'' · 
It is unquestionably true that such instruction is based 
upon lmdisputed testimony, in that the defendant had only 
one arm; that at the time he fired, his nose had been crushed, 
his skull had been broken, one of his teeth had been knocked 
out, that. the blood was flowing. from various wounds from 
4is face and above his eyes, and that the deceased and Mont 
Miller were in possession of their limbs. Counsel for the 
defendant does not know why the Court refused to grant 
such instruction. The defendant had the right to rely upon 
the circumstances as they reasonably appeared to him at the 
time of the shooting, and this instruction merely calle the at-
tention of the jury to those circumstances. The jury should 
have considered the facts detailed. It was their duty to do 
so, and that being true, why should they not have been so in-
structed Y It is proper for the jury in homicide cases to con-
sider the difference· in physical strength, and weights of the 
parties involved, and instructions to that effect are proper. 
(See Richardson v. Commonwealth, 128 Va. 694.) That be-
ing true, stich instruction should have been given, since it 
merely deals wlth the physical conditions of the parties at 
the time of the shooting. 
The Court erroneously refused to give the following in-
struction No. "C" (record p. 167}, tendered in behalf of the 
defendant: · 
"The Court instructs the jury that a man wuen al:l-
saulted is held accountable under the law for the exer-
cise of such judgment as is warranted by the circum-
stances as they reasonably appear to him at the time, 
considering· his ~sion, or lack of vision.'' 
Such instruction is taken verbatim from an instruction 
approved by the Supreme Court of Appeals, in the case of 
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Fortune v. Commonwealth, 133 Va. 669, 678, except that there 
is added to the instruction so approved the words "consider-
ing his vision, or lack of vision.'' The. defendant, at the 
time he :fired, was suffering from a broken nose, broken skull, 
and wounds upon his forehead, from which the blood was 
flowing into his eyes. The evidence in behalf of the defend-
ant shows that he was assaulted. H_e had the right to act 
under the circumstances as they reasonably appeared to him 
at the time. That is, as he sa;w, or was able to see at the time 
of the sl..ooting. Such instruction was· clearly proper and 
should have been give.r}. 
ASSIGNMENT OF ERROR NUMBER EIGHT. 
The Court erroneously refused to p:ive the following in-
struction No. '' D'' (record p. 168) tendered in behalf of the 
defendant: 
''If the jury believe from the evidence that the de-
fendant was assaulted by the deceased with such vio-
lence as to make it appear to the defendant at the time 
that the deceased manifestly intended and endeavored to 
take his life, or to do him great bodily harm, and that 
danger was imminent and impending (even though you 
shall further believe that there was no such . danger), 
then in that case the defendant was not bound to retreat, 
but had the right to stand his g-round, repel -force with 
force, and, if need be, kill the deceased to save his own 
life or prevent his receiving serious bodily injury, and 
in order for the defendant to have such right, it need not 
appear to the jury to have been necessary for him to so 
act.'' 
rrhis instruction is taken verbatim, with the e:&.ceptlOlL of 
the words included within the parenthesis, from the instruc-
tion approved by the Supreme Court of Appeals of Virginia 
in the case of Fortune v. Commonwealth, 133 V a. p. 678. 
Why the court refused to give it as presented, counsel for 
the defendant has not been able to perceive. It correctly 
states the law, and not only that;, but it should have been giv-
en in order for the. jury to be fully instructed. Under In-
struction No. 12, as given hy the court, the defe:q.dant had no 
right of self-defense unless he declined further combat and 
retreated as far as he could with safety, and .then killed the 
defendant through necessity. Instruction No. '' D'' was in-
tended to give the law under which the defendant had the 
right to defend himself without- retreating, even though the 
jury should be of the opinion that it was not necessary for 
him to have fired. It will be observed that the iristrriction 
is correctly based upon a gr~at volume of testimony intro-
duced in behalf of the defendant, and under the circumstances 
detailed, the defendant was not compelled to retreat, but' had 
the right to stand his ground, and if need be, kill the deceas-
ed. The instruction should have beep given. 
ASSIGNMENT OF E.RROR NUMBER TEN. 
. ' 
The Court erroneously refused to gi~e the following in-
structions No. '' E'' (record page 168), tendered in behalf of 
the defendant: · · 
''The Court instructs the jury· that if they believe 
from the evidence that the defendant procured the pistol 
for the purpose of defending himself and not for the pur-
pose of making an assault upon the deceased, then there 
can be no presumption of malice against the defendant 
from the fact of him so arming himself with the pistol; 
that the fact that he so armed himself did not deprive 
him of the right of self defense, and that if you should 
further believe from the evidence that the defendant 
reasonably believed that he was in bodily danger from 
the deceased, such belief being based upon an overt act 
or demonstration of said deceased, then you must find 
the defendant not guilty.'' 
Threats had been made .by the deceased against the u~·: 
fendant, who, well knqwing the deceased, had· reasonable 
grounds to believe that deceased would make an attack upon 
him, and, therefore, the defendant had the right to· arm him-
self for this defense, and no inference of malice could be 
drawn therefrom. State v. Hardin, 91 W. Va., 155, 122 S. 
E. 401. The fact" that the defendant was armed at the time 
he inadvertently met the deceased was made much of ·by the 
prosecution.. It may have been that because the defendant 
was armed was considered by the jury as some· evidence of 
:!1 
malice "and: the jury should have been told in a case like 
this, where previous threats were -made against the -life of 
the defendant,'' that from the fact he was so armed, no in-
ference could be drawn of malice. State v. Clark, 54 W. Va., 
457, 41 S. E. 204. 
And the fact that the defendant did so arm himself did 
not deprive him of his right of se1f defense. ::)tapleton v. 
Commonwealth, 123 Va., p. 830.· 
The instruction should have been given. 
Wherefore, for the errors above set forth, and for other 
errors in the said record and judgment contained, your peti-
tioner prays that he may be awarded a writ of error and su-
persedeas to the said judgment of the said Circuit Court, and 
that said judgment may be set aside, and your petitioner 
will ever pray, etc. 
J. R. PEERY, 




Tazewell County, to-wit: 
E. D. PAULEY, 
By Counsel. 
I, the undersig11ed R. 0. Crockett, an ti.ttorney at law 
practicing in the Supreme Court of Appeals of Virginia, do 
hereby certify that in my opinion tbere is error in the judg-
ment complained of in the foregoing petition, and that the 
same should be reviewed by the Supreme Court of Appeals. 
Given under my hand, this the 22nd day of April, 1927. 
R. 0. CROCKETT, 
Attorney. 
Received April 23, 1927. P. W. C. 




ate to discharge the accused from custody if in custody or 
to release him from bail if out on bail. 
PRESTON W. CAMPBELL. 




COwiMON,VEAL~PH O:B, VTHOINIA, Plaintiff. 
Vs. 
E. D. PAULEY, Defendant. 
TRANSCRIPT OF rrHE RECORp 
VIRGINIA, 
Tazewell County, to-wit: 
IN· ':ri-IE CIRCUIT COUR~P OF SAID COUNTY 
The jurors of the Grand Jury, in and fot: the c-Ounty 
aforesaid, impaneled and sworn at the term hereof, com-
mencing on the lOth day of November, 1926,\ and now at-
tending said Court, upon their oath present that Ed Pauley 
heretofore, to-wit, on the . . . . day of .............. , 1926, 
in the said county, upon one 'r. J. l{eesee, then and there be-
ing feloniously, willfully and of his· malice aforethought, did 
make an assault; and that the said Ed Pauley, a certain pis-
_tol then and there charged with/ gun powder and bullets, 
'vhich said pistol, the said Ed Pauley in his hands then and 
there had and held, then· and there feloniously, willfully and 
of his malice aforethought did discharge and shoot off to, 
against and upon the said T. J. Keesee, and the said E. 
Pauley, with the bullets aforesaid out of the pistol by the 
said Ed Pauley, discharged and shot off aforesaid then and 
there feloniously, 'villfully and of his malice aforethought, 
did strike, penetrate and wound the said T. ,J. Keesee in and 
upon the face and right side of the head of him, the sai,d 
T. J. Keesee, giving to him, the said T .• J. Keesee, then and 
there, with the bullets, aforesaid so discharged and shot out 
of the pistol aforesaid by the said Ed Pauley, certain mor-
tal wounds, he, the said T. ~T. Kesee, then and there died, 
and so tl1e Grand ,Jurors, aforesaid, upon their oaths afore-
said, clo ~ay that Ed Pauley, him, the said T . .J. l{esee, in the 
manner and. by the means aforesaid, feloniously, willfully 
and of the malice aforethought, did kill and murder, 
[2] against the peace and dignity of the Commonwealth 
of Virginia. 
Upon inform·ation of Mont Mill~r and Mrs. T. J. Kessee. 
Witnesses, called on the Grand Jury, sworn in Court, 
and sent to the Grand Jury to give evidence. 
[3] VIRGINIA: 
At a Circuit Court for Tazewell County, continued 
from yesterday and held at the Court House thereof on 
Thursday, th~ 18th day of November, 1926. 
Hon. E. P. Cox, Judge, presiding. 
Commonwealth of Virginia . . . . . . . . . . . . . . . . . . . . . Plaintiff 
V s. Indictment for ~elony. 
Ed Pauley .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Defendant 
This day came the attorney for the Commonwealth and 
the attqrney for the defendant, and the defendant, Ed Pau-
ley, appeared in court in obedience to his recognizance, and, 
on motion of the attorney for the Commonwealth the de-
fendant was arraigned and on his arraignment, defendant 
moved the court to quash the indictment in this case, which 
motion the court overruled, and thereupon defendant dP-. 
murred to the indictment ·and to each count thereof, in which 
demurrer the attorney for the Commonwealth, joined and 
the court overruled said demurrer, to which rulings of the 
court, in refusing to quash the indictment and in overruling 
the demurrer the defendant excepted, and thereupon the de-
fendant pleaded not guilty and for his trial put himself upon 
the country and the attorney for the Commonwealth did like-
wise. And thereupon came Seventeen persons, a part of a 
venire who had been r~gularly and properly summoned for 
the trial of Glenn Morgan who stands indicted for a felony 
in this court who were examined on their voirdire and 
[ 4] Sixteen of them were found to be free from exception 
and qualified in all respects to serve as jurors in this 
case, whereupon the Court directed. the Clerk of this Court 
to issue a venire facias directed to the Sheriff of this county, 
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commanding· him to summon four persons of this county from 
a list furnished him by the Judge of this Court to complete 
the panel and serve as jurors in this case, and the said ve-
nire facias beii1g issued by t.he Clerk and returned executed 
by the sheriff the said four persons so summoned appeared 
in Court and were exam:ned on their voirdire and all of 
them were found to be free from exception and qualified in 
all respects to serve as jurors in this case; and thereupon the 
defendant moved the court to quash both of the said writs 
of venire facias, returns thereon and the lists returned there-
with, which motion tl1e court overruled, and to which ruling 
of the court the defendant excepted. The Sixteen persons 
tried and accepted from the first list and the Four persons 
tried and accepted from the second list constituted a panel 
of .twenty persons free from exceptions and qualified in all 
respects to serve as jurors in this case, from which the Com-
monwealth and the defendant each struck four persons, strik-
ing alternately, leaving· the following named twelve persons, 
to-wit: W. C. Greever, ,John Sanders, W. G. Cox, C. E. Kin-
zer, Archie Thompson, Carl Tarter, John H. Hoops, Paul 
E.Repassi David Humphrey,.J. A. Wallace, 0. H. Harman 
and Walter ~w. 1\tfutter, who constituted the jury for the trial 
of this case, who 'vere sworn to well and truly try and true 
deliverance make between the ·Commonwealth and the 
[ 5] defendant; and having partly heard the evidence, arid 
the trial of this case running in such length, that it 
could not be concluded on this day, the jury· aforesaid was 
adjourned until 9 :30 o'clock tomorrow morning, in charge 
of S. S. F. Marman, sheriff of this county, and M. L. Gilles-
. pie, one of his deputies, to each of whom was ll.dministered 
the following oath: "You shall keep this jury together and 
not have any communication with them yourselves nor per-
mit any other person to converse with or have any com-
munication 'vith them touching this trial, and cause them to 
appear in Court tomorrow morning at 9 :30 o'clock, so help 
you, God.'' 
[6] VIRGINIA: 
At a Circuit Court for Tazewell County, continued 
from yesterday &nd held at the Court House thereof, on 
Friday, the 19th day of November, 1926. 
Ron. E. P. Cox, ,Judge, presiding·. 
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Commonwealth of Virginia, 
Vs. Indictment for felony. 
Ed Pauley. 
This day again came the attor¥ey for the Commonwealth 
and the attorneys for the defendant, and the defendant again 
appeared in Court in obedience to his recognizance; and 
came also the jury in this case, pursuant to their adjourn-
ment on yesterday in charge of the Sheriff of this County, and 
one of his Deputies, . to whom they were committed on the 
adjournment of the Court on yesterday ; and after said jury 
had fully heard the evidence and had received their instruc-
tions from the Court and heard the arguments of counsel," 
they retired to their room to consider of their verdict, and 
after a time returned into Court with the following verdict: 
"We, the jury, find the defendant guilty of murder in 
the 2nd degree and fix his punishment at 5 years in State 
Penitentiary. 
Paul ~· Repass, Foreman.'' 
And thereupon the jury was discharged from the further 
consideration of this case. 
And thereupon the defendant moved the court to 
.[7] set aside the verdict as contrary to the law and evi-
dence and not supported by the evidence; for misdi-
rection of the jury by the court; for allowing the introduc-
tion of improper testimony over the objection of the defe:n-
dant; for refusing to allow the introduction of testimony in 
behalf of the defendant; for other errors committed on the 
trial of the case, which motion the court doth take time to 
consider. 
[8] VIRGINIA: 
At a Circuit Court for Tazewell County, begun anti 
held at the Court House thereof on Tuesday, 15th day 
of February, 1927. 
Hon. E. P. Cox, Judge, presiding, by designation of the 
Governor. · 
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Commonwealth of Virginia .................. ~ . . . . Plaintiff 
Vs. Order. 
Ed Pauley . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Defendant 
This day again came the attorney for he Commonwealth 
and the attorneys for the defendant, and the defendant again 
appeared in court in obedience to his recognizance; and the 
defendant having move::l the coprt to set aside the verdict 
of the jury, for reasons as shown in the order entered on the 
19th day of November, 1926, 'vhich motion the Court then 
took time to consider, and also on account of material evi-
dence discovered since the date of the trial of the defendant 
and offered in support of said motion affidavits. of several 
persons, marked for identification in the record, "Defen-
dant's Affidavits,'' and the Commonwealth in resisting said 
motion also offered the affidavits of several persons, marked 
for identification in the record, ''Commonwealth's Affida-
vits,'' which said motions were resisted by the attorney for 
the Commonwealth, and the Court overn1led the said motion 
and refused to set aside the verdict of the jury and grant the 
defendant a new trial, to v.rhich judgment and ruling of the 
Court the defendant excepted. And thereupon the defendant, 
. by counsel, moved an arrest of judgment, which motion was 
resisted by the attorney for the Commonwealth, and on 
[9] consideration whereof the Court cloth overrule said mo-
tion, to which ruling the defendant, by counsel, except-
ed, and thereupon the Court in accordance with law sen-
tenced the defendant in accordance 'vith the verdict of the 
jury to serve a term of five years in the State Peniten-
tiary. 
The defendant expressing an intention of applying to 
the Supreme Court of Appeals of ·virginia for a writ of error 
and supersedeas in this case, and praying that execution of 
the sentence in this case bd postponed until the fir~t day 
. of the next term of this court;. therefore, it is considered 
and ordered that execution of the sentenc~ in this case be, 
and the same is hereby postponed and suspended until the 
first day of the next term 'of this court; thereupon the de-
fendant, Ed Pauley, together with Marg·aret Pauley, his 
surety, entered into a recognizance in the sum of $5000.00, 
payable to the Commonwealth of Virginia, conditioned that 
the said Ed Pauley, defendant, shall personally appear be-
·fore the .Judge. of. this .Court on the first :day of the next 
regular term of this court at the Court House thereof, then 
and there to answer the judgment and sentence of this Court, 
in this case, and not· depart thence ·without leave of this court, 
and sh~ll keep the peace and be of good behavior towards all 
citizens of this Commonwealth and not violate any of the 
laws of the Commonwealth, and shall waive their homestead 
exemptions as to such obligations, said bonds being condi-
tioned according to law. · 
[10] Certificate of Exception No. 1 
Commonw~alth of Virginia . . . . . . . . . . . . . . . . . . . . . . Plaintiff 
vs. 
Ed D. Pauley . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Defendant 
The following evidence on behalf of the plaintiff .and 
the defendant, respectively, as hereinafter denoted, is all of 
the evidence that was introduced on the trial of this case. 
[11] IN THE CIRCUIT COURT OF TAZEWELL 
COUNTY, VIRGINIA. 
November Term, 1926. 
Commonwealth of Virginia . . . . . . . . . . . . . . . . . . . . . . Plaintiff 
Vs. 
E. D. Pauley ......................... w.. . . . . Defendant 
DEFENDANT'S BILL OF EXCEPTION NO. I 
BE IT REMEMBERED, that upon the trial of this case 
before the Court on Thursday, the· 18th day o'f November, 
1926, after the jury had been duly empaneled and swor:r;J., the· 
plaintiff, to maintain the issues on her behalf introduced the 
following evidence, to-wit: 
MRS. T. J. KEESEE.·· 
-~{rs. T .• J. l{eesee, a witness, introduced on behalf of 
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the plaintiff, being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
MR. BOWEN: 
Q. 1. You are the wife of ~fr. T. J. Keesee? 
A. Yes, sir. 
Q. 2. Where do you livef 
A. .At Pocahontas. . 
[12] Q. 3. How long ha.ve you lived at Pocahontas Y 
A. Forty-six years. 
Q. 4 Before that time where did you live? 
A. On the mountain at Boissevain. 
Q. 5. Do you own land there Y 
A. Yes, sir. 
·. Q. 6. At the time you lived on the mountain were you 
married toT. J. l{essee? 
A: Some of the time. 
Q. 7 You 'vere a widow part of the time and married 
while you lived there? 
A. Yes, sir. 
Q. 8. On Sunday, October 3rd past, please state wheth-
er you lived in the fow11 of Pocahontas? · 
· A. Yes, sir. 
Q. 9. How far from Pocahontas to your farm? 
A. I think it is three and one-half miles. 
Q. 10. Did your son, Mont Miller, live on your farmf 
A. Yes, sir. 
Q. J-1. State where you and your. husband went on 
Sund.ay, October 3rd? · 
A.. Started to see my son up on my farm. 
Q. 12. Before reaching his house, please state if you 
found- him in the road? 
A.. Yes, sir, about one-fourth of a mile from the house 
in his automobile on his way going home. 
Q. 13. Did your husband assist. your son in an effort 
to start tl1e car? 
A. Yes, sir. 
Q. 14. While your husband. and your son were ,vork-
ing on the car, tell the jury just 'vhen Ed Pauley, 
[13] t1le defendant, and his wife came up? 
A. Yes, sir, about one hundred feet from my son's 
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house working on it, and I went out to get the key and see 
. if it will start the car and my son was working in the car. 
Q. 15. 1W as Ed Pauley and his wife there at the time 
you went to get the key. Start at the time Ed Pauley came 
to the car' 
A. So I took the key out to my son to start the car, 
and Mr. Pauley and his wife came along. Mr. Pauley spoke 
·and }.!r .. -Keesee did not speak-Mr. Pauley spoke tO! my 
son. ·My son and my daughter-in-law was standing there. 
She said to. Mrs. Pauley: "Where are you going," and Mr. 
Pauley walked off about fifteen steps a'vay .. from the car. 
Q. 15. Who with' 
A. With his wife. 
Q. 16. What happened then T 
A. He said, come here a minute, Mont, and the next 
words I heard }.{r. Pauley said God damn old Tom Keesee. 
Q. 17. Where you you? · 
A. At the car with my husband looking in the car. 
Q. 18. What happened after the defendant made that 
oath? 
A. My daughter-in-law ·was standing there with her 
baby and I said, give me your baby, and she took them on 
to her house and when she came back I said, what did you 
, do with Pauley? 
[14] The defendant, by counsel, objected to the fore-
going answer, and moved the Courij to strike 
it out from the record, which objection the 
Court sustained. 
Q. 19. The defendant, Ed Pauley, did not retu-rn with 
your daughter-in-law Y · 
A. No, sir. 
Q. 20. Afterwards, or within a short time., state wheth-
er or not Pauley and his wife again appeared at the carT 
A. I was-·at the house the next time they came to the 
car. 
Q. 21. What first attracted your attention1 
A. }.1:y daughter came to the car and me and her went 
and put dinner on the table, and she s~id. 
The defendant, by counsel, objected to the fore-
going anRwer, and moverl the Court to strike it 
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out from. the record, which objection the Court 
sustained. 
Q. 22. Did you hear anything happen; did anY,thing 
attract your attention out where the car was f 
A. I heard three shots fired. 
Q. 23.-What did you do 1 
A. I jumped up and ran to see. 
Q. 24. What happened :vhen you got there? 
A. I met Mr. l{eesee coming and running in the right 
side of the road, and I said, Lordy, 'vhat has happened, and 
he said, Pauley is shooting at me, and he ran in the house. 
Q. 25. Was he runl)ing from the car in the direction of 
[15] the house? 
A. Yes, sir. 
Q. 26. Where did you go? 
A. I heard Mr. Pauley cursing·, and I ran to see 'vhat 
he was doing up there. 
Q. 27. You 'vent to the car where the defendant was? 
A. Yes, sir. 
Q. 28. What took place after you got out there? , 
A. Mr. Pauley was standing there cursing with my son, 
and he said, you ought not to be here today, and I said, no, 
you haven't any business here. I said, you hav-e no business 
here, and about that time his ,vife jumped up and said, God 
Damn every one of them. 
Q. 29. That was Ed Pauley's wife1 
A. Yes, sir, and about that time she jumped up and 
said God Damn every one, I said to Mr. Pauley, you have no 
·business here mistreating ~Ir. Keesee. I stepped back two 
steps and was going for an officer, and he said, God Damn 
you, come back here, and l1e SI.~APPED me so hard it addled 
me for a minute. 
Q. 30. On which side of your face? 
A. This side. 1\fy son by that time grabbed him and 
'they were in a fight and his wife run in with a big club. 
Q. 31. You say a big clubf 
A. Yes. sir. 
Q. 32. Tell the jury if that 'vas the club she had? 
A. (The witness examines the club presented for her 
inspection). Yes, sir. 
Q. 33. What is that? 




Q. 34. ·What did Ed Pauley's wife try to do with 
tl1at clubt 
A. My son and Mr. Pauley were on t~e ground fight-
ing, and she was coming right down on my . son with that 
on the back of his head, and she missed him and hit Mr. 
Pauley in the face. 
Q. 35. Your son was on top of Mr. Pauley? 
A. Yes, sir. 
Q. 36. How many licks did she strike at your sonY 
A. Three or four licks. She hit him with it and she 
struck Mr. Pauley in the face with that, so I think she will 
kill him, and I threw my hands up.:_the next lick was com-
ing, and she turns loose and grabs me and said, God damn 
you-·I will kill you. She had me down and I hollowed for 
help and after so long a time Mr. Keesee came and pulled 
her off of me. 
Q. 37. Mr. Keesee pulled Mrs. Pauley off of you? 
A. Yes, sir. 
Q. 38. She had you down? 
A. Yes, sir, and about that time Mr. Pauley and my 
son got loose and ~ir. Pauley backed off and held his gun 
out and Mr. Keesee dodged backward and forth for the car 
and Mr. Pauley shot on the right side of the car and I 
grabbed that baby and ran because I was afraid he woulq 
shoot me, and I ran a few steps and dropped it and·· my son 
grabbed it. - · 
Q. 39. Tell the jury whether or not your husband, 
[17] after he had returned from Mont Miller's hous~ to 
the automobile in the road where you '"ere, what, if 
anything, he done except to take Mrs. Pauley off of you Y 
A. He didn't do anything but pull her from me. 
Q. 40. Did he try to strike the defendant or his wife? 
A.· No, sir. 
Q. 41. At the time he went on the mountain or while 
there, tell the jury whether or not he was armed? 
him. 
A. Mr. l{eesee? 
Q. i.1:2. Yes. 
A. No, sir. 
Q. 43. How long had it been· since- he owned a pistol t 
A. About two years ago; somebody stole it of-f of 
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Q. · 44. Did he, you or your son, have a pistol that 
day? 
A. No, sir. 
Q. 45. Did you see any other pistol other than the one 
drawn by the defendant? 
A. No, sir. 
Q. 46. Was your husband living or dead when you next 
saw him? 
A. Dead. 
Q. 47. Was that near Boissevain in Tazewell County, 
Virginia? 
A. Yes, sir. 
Q. 48. Please state whether or not before this Ed Pauley 
had ever made any threats against the life of yourj hus-
band? 
A. Yes, sir. 
Q. 49. In yonr hearing· and to you f 
A .. Yes, sir. 
Q. 50. What did he say, when and where? 
A. Mr. Keesee ha.d built a line fence and! asked 
[18] Mr. Pauley to pay his part on the line fence. They 
had ·words over it and Mr. Pauley and his wife called me to 
the fence where they 'vere quarreling with Mr. Keesee and 
he said he was g·oing to pay on that fence and he was going 
to 1.-ill Mr. Keesee. 
leyt 
Q. 51. Could he hear the threat then made by Ed Pau-
A. No, sir. 
Q. 52. You don't tl1ink he could hearY 
A. No, sir. 
Q. 53. Yo~ 'later told your husband ·what threat he 
made. 
A. Yes, sir. 
Q. 54. Did you ever hear the defendant, Ed Pauley, 
make any other threat against the life of your husband? 
A. No, sir, that is the only time. Mrs. Pauley said 
it, too. 
Q. 55. Did Mrs. Pauley tell you in the presence of he:. 
husband? 
A. Mr. Pauley had done walk~d off ,Q fe,v steps. 
Q. 56.,Was he within her hearing·? 





Q. 1. How long have you and T. J. Keesee been mar-
ried? 
A. I don't remember-we have been married five 
;[19] years. 
Q. 2. Mont Miller is your sonY 
A. Yes, sir. 
Q. 3. Mrs. Mont Miller is your daughter-in-law? 
. A. Yes, sir. 
Q. 4. Do you know 'vhat was said doWn at the house 
when Mr. Pauley went down to the house with Mont Mil-
ler? 
A. I did not hear them. 
Q. 5. Didn't you hear what was said before he went 
down thereT 
A. Yes, sir, I heard what he said. 
Q. 6. You heard it aUT 
A. Yes, sir. 
Q. 7. I thought you said a while ago that you did not 
hear it aliT 
A. I did not hear what was said at the house. 
Q. 8. Before they went to the house Y 
A. Yes, sir. 
Q~ 9. He asked lVIont Miller if he had any liquor¥ 
A. I did not hear him say that. . 
Q. 10. Didn't bear ~1:ont Miller tell him yes, hQ had 
liquor? 
A. No, sir. 
Q. 11. He didn't bear that? 
A. No, sir. 
Q. 12. He and lVIont went oil to Mont's house T 
A. And the two women. 
Q. 13. Tl1at is Mont's wife and Mrs. Pauley? 
A. Yes, sir. 
Q. 14. And they went down there and Mr. Pauley came 
back and you don't kt:to'v what happened at the house, you 
didn't go to the house T 
A. No, sir, I stayed at the car with my husband. 
[20] Q. When he came bac1~ what did ·you do; when 
Mr. Pauley came back from Mont Miller's house, what 
did you do?· 
A. I was at the house when he came back. to the car. 
Q. 16. You were not there 7 
A. No, sir. 
Q. 17. You say that 1\{r. Pauley pushed you off? 
A. He jerked me to him.· 
Q. 18. What had you said to him just before that? 
A. I told him that he had no business there mistreat-
ing Mr. Keesee that day. 
Q. 19. ~What else did you say T 
A. I was going for an officer. 
Q. 20. Didn't have time to say anything else Y 
A. (No answer). 
Q. 21. Is that all you said? 
A. That is all. 
Q. 22. I believe. you say 1\IIont Miller is your son? 
A. He certainly is. 
Q. 23. Did you know where 1\{ont Miller had his still T 
A. No, sir. 
Q. 24. Don't you know that he had a still under his 
hog pen? 
A. No, sir. 
Q. 25. You didn't kno\v it? 
A. No, sir. 
Q. 26. Didn't you tell Mr. Pauley when he came back, 
and was that not the first thing that was said; you said 
you are trying to lay a trap for us today? 
[21] A. No, sir. 
Q. 27. '\Vho did you say he was trying to trap? 
A. I didn't say he was trying to trap anybody. 
Q. 28. What did you say about it? 
A. I did not say anything. 
Q. 29. Was there an axe there that day? 
A. There was an axe at the house. 
Q. 30. I am not talking· a hout an axe at the house. How 
did the a~e get there? 
A. I don't know. 
Q. 31. Did it walk up there from the house? 
A. I don't know ho\v it g·ot there. 
Q. 32. Yon don't kno\V how the axe got there-study 
a minute? 
. A. I don't know how it got there. 
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Q. 33. Who brought that axe there, was the axe there 
all tlie time? .. 
.A. I don't know that. 
Q. 34. You don't know? 
.A. No, sir. 
Q. 35. Who took the axe away Y 
.A. I don't know. 
Q. 36.. You don't know.Y 
.A. No, sir. 
Q. 37. You didn't see any axe? 
-.A. No, sir. 
Q. 38. You never saw any axeT 
A.· No, sir. 
Q. 39. Yo~ never heard of an axe, and. you swear no-
body used an axe, did you Y 
A. No,. sir, I did not. 
Q. 40. Not anybody at all? 
.A. No, sir. 
Q. 41. What did Mont Miller hit this .man with; you 
told the jury the first oath that was cursed was when Mont 
Miller hit this man? 
A. He hit him with his fist. 
[22] Q. 42. What part of the body did the :fist hitY 
.A. He struck him with his fist. 
Q. 43. He had him down. Did he knock him down T 
A. I don't kno"r if he knocked him down or if he stum-
bled and fell down. 
Q. 44. Didn't you tell the jury in answer to a question 
of Mr. Bowen that your son knocked him down. Did you 
say that or not? · 
A. I don't know how he got down. 
Q. 45. You heard my question, didn't you 1 
A. I don't lrno'v if he knocked him down or he fell 
down. 
Q. 46. Did you say that or not? 
.A. (No answer). 
Q. 47. Did you hear me? 
A. (No answer). 
Q. 48. My question is, didn't you tell the Jury that 
your sou knocked him down T 
.A. (No answer.) 
Q. 49. Dirl you hear my question? 
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A. I said I didn't know if he knocked him down. 
Q. 50. Did you tell the jury that your son knocked him 
downY 
A. (No answer). 
Q. 51. · Will you answer my question 1 
A. I don't remember if I told him. I guess if he got 
down he must have hit him with his fist or something. 
Q. 52. Do you have any objection to answering my 
question-is there any reason why you should not answer 
that question Y 
A. Well, I don't know if he knocked him down-he 
was down. · 
Q. 53. Do you understand me. My question is, 
[23·] ·didn't you tell .the jury that your son knocked him 
downY 
A. I guess I did. He knocked him down or hit him. 
Q. 54. You have been dodging it for the last ten min-
utes.· Why don't you say he knocked him down, if it is a 
fact. Why don't you say it again; what are you dodging 
for~ Do you say now that your son knocked him down the 
first blowY 
A. No, sir. 
Q. 55. You don't say that? 
A. No, sir. 
Q. 56. You don't say your son knocked him down tllv 
first blow-the first or second blow. Didn't you say your 
son knocked him down °/ 
A. No, sir. · 
Q. 57. Where did your son hit him when he knocked 
him do·wn~ 
A. I don't know. 
Q. 58. Where were you f 
A. Mrs. Pauley was fighting me. 
Q. 59. Could you see 'vhen your son hit him~~ 
. .1\. ·When ~lr. Pauley jerked me up to him and gav~ 
me that hard slap they were in the scuffle around there. 
Q. 60. Where did your son grab him Y 
A. Anywhere he could get a hold of him. Just gTabbed 
a hold of him. Grabbed a hold of his body. 
Q. 61. Wl1at part of 11is hody? 
A. (No answer). 
Q. 62. In the front or bacl{ Y 
A. :i:n the front, I guess. 
Q. 63. I thought you said he faced you at the time Y 
A. He was right in front of me. 
Q. 64. Ho'v could he ba facing your son at the 
[24] same time? 
A. My son was standing by me. 
Q. 65. Your son· was stranding by you Y 
A. Yes, sir. · 
Q. 66. Do you know when he hit hi mthe first blow; 
whether that first blow took effect T 
A. No, sir. 
Q. 67. What did your son do after he knocked this man 
downY 
A. They ·were fighting. 
. Q. 68. What did he do to him; he got astride of this 
man's body, didn't he? 
A. Not at first he didn't. 
Q. 69. Your son had lmocked him down. What did 
your son do to him; this man fell on the ground, what. did 
your son do to him then T 
A He fell down too. 
Q. 70. He fell on top of ·him, didn't he' 
A. No, sir. 
Q. 71. Do you know what your son did T 
A. ·No, sir. 
Q. 72. Is there anything difficult to your answering 
these questions T 
A.. They were kicking at each otlier. 
Q. 73. Where, on the ground' 
A. Yes, sir, trying to hit each other with their fists. 
Q. 7 4. Didn't you see your son astride of this man's 
body? 
A. No, sir. 
Q. 75. You never saw· your son on top of this man at 
allY . · 
A. Yes, sir, I saw him on top. 
Q. 76. You say you didu 't see him astride of his body. 
What was your son doing to him when he was on top of 
him? 
A. (No answer). 
[25] Q. 77. Will you answer the question? 
A. They were fighting each othet·. 
39 
Q. 78. What was your son fighting him with? 
A. His fists. • 
Q. 79. What were you doing? 
A. Standing there looking on. 
Q. 80. W·hat 'vere you doing after that? 
A. Mrs. Pauley g-rabbed me. 
Q. 81. Then what ·were you doing1 
A. We ·were dow11 too. 
Q. 82. Where 'vas Tom Keesee 1 
A. He was at the house. 
Q. 83. He was not there~ 
A. He came out. I hollored-I hollored for somebody 
to come. 
Q. 84. Did he bring the axe 'vi th him? 
A. I never saw an axe. 
Q. 85. Didn't you see an axe that was lying in twelve 
inches of your husbanrl 's body afteJ.i he fell and after he 
was shot; didn't you see that axe there T 
A. No, sir. 
Q. 86. Where did you see i ~ 1 
A. Lying out in the road. , 
Q. 87. ~en did you see the axe in the road? 
A. (No answer). 
Q. 88. :When did you see the axe in the road? 
· A. (No answer). 
[26] When did you see it there~ I asked you n while 
ago about the axe and you said you didn't see it? 
A. (No answer). 
Q. 90. When did you see the axe in the road? 
A. After the fight was all over. 
Q. 91. You sa'v an axe in the road after the fight wfl~· 
over? 
A. Yes, sir. 
Q. 92. Didn't I ask you a while ago about that axe 
and you said you did not see any axe up there? 
A. Not at the fight. 
Q. 93. At the point or 'vhere this difficulty ·was, didn't 
you tell the jury there was not an axe there! 
A. No, sir. · 
Q. 94. Didn't you tell the ·jury a 'vhile ago that you 
had not seen any axe there? 
A. Not 'vhile they were fighting. 
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Q. 95. · I asked you if you saw it afterwards and you 
Slftid no, you didn't see it; didn't you say that? 
A. I seen the axe there after the fight was all over.· . 
Q. 96. Didn't you tell the jury a while ago you didn't 
see an axe? 
A. I didn't see it at the fight. 
Q. 97. Didn't you tell the jury~ that you did not see 
that axe away from the house? 
A. I saw it at the hduse and out in the road from 
the house. 
[27] Q. 99. How far away ·from the house? 
A. About twenty-five yards. 
Q. 100. How close to where your husband fell did you 
see that axe Y 
Q. 101. · I saw that axe about twenty feet from where 
Mr. Keesee was dead. 
Q. 102. And that is as close as that axe.;. ever got to 
him? 
A: That is ·where I saw it. 
Q. 103. There was no axe close to your husband when 
he fenz · 
A. I never saw one. 
Q. 104. Was it there or not? 
A. I didn't see any axe close to him. 
Q. 105. You didn't see it there 7 
A. No, sir. 
Q. 106. If it had been there you .could have seen it Y 
A. I was not there for a goot bit. I was afraid. 
Q. 107. Did your husband ~ave an axe during that 
fightT 
A. No, sir. 
Q. 108. He never had an axe? · 
A. I never saw him with it. 
Q. 109. Could you see him; could you tell wh:at was . 
going .on? 
A. (No answer). 
Q. 110. Could you tell what was going on 1 
A. Tell 'vhat was going on when 7 
Q. 111. During the fight Y 
A. My bus band came· and pulled that woman off of 
me; and by that time my son and Mr. Pauley was locked; 
and ·Mr. Keese~ jumped in behind the car dodging, 
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,[28] and ~Ir. Pauley backed himself back~ _ 
Q. 112. Is this your statement: Mr. Pauley pushed· 
you, or pulled you to him, or slapped you¥ 
ing. 
A. ·He jerked me up to him and slapped me. . . 
Q. 113. And at that minute Mrs. Pauley grabbed you? 
A. Not at that minute. 
Q. 114. When.? 
A. After Mr. Pauley and my son· were down fight-
Q. 115. After they were down she grabbed you Y 
A. She was coming down on my son-
Q. 116. With an axe 7 · 
A. She was down on his side right there. 
Q. 117. You say she. struck him with it? 
A. In the back of the head. 
Q. liB. How was Mrs. Pa~ley_ liolding ·it there? 
A. She had it by the handle. . 
Q. 119. I wish you would. show the jury how she was 
holding• it? 
A. Held it like this, coming down like this. 
Q. 120. You think she hit her husband f! 
A. She did, yes, sir. . 
Q. 121. And that is all the weapon that you sa" .. 
there? 
A. Except 1\fr. Pauley's gun. . 
Q. 122. You never sa'v Tom Keesee 'vith a gun? 
A. No, sir. 
[29] Q. 123. You told the jury that he had not had u 
gun at that house for two years? 
A. He had a s4ot gl1n. · 
Q. 124. You tell the ·jury tha~ Tom Keesee had not 
had a pistol for two years 1 
A. I had not seen him with a gun for two years. 
Q. 125. Don't you know that he carried a pistol and 
had· carried it for two years;· don't you .kno~ that to be 
trueY 
·.A.. No, sir. 
Q. 126. You never saw any gun? 
A. No. sir. 
Q. 127. Did yon ever look his clothes overT 
A. Yes, sir. 
Q. 128. There was no gun in them Gl 
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A. No, sir. 
Q. 129. He neve1· had anyf 
A. No, sir. 
Q. · 130. He would take off his clothes at night and 
he did -not have a gun Y 
A. No, sir. 
Q. 13.1. And he did not have one about that house for 
two years? 
A. I never saw one. 
Q. 132. You swear to that; that is true, is itT 
A. I never saw a gun. · 
Q. 133. Did he have one Y 
A. (No answer). 
Q. 134. Didn't you tell the jury that he did not. have 
oneT 
A. No, sir, he did not have one to ·my knowing. 
Q. 135. Whose gun did he haveY 
A. No body's. 
Q. 136. You know that Y 
A. No, sir, I never knowed him to have· one. 
[30] You say Mrs. Pauley swore there that day? 
A. No, sir. 
Q. 138. You didn't swear· any Y 
A. No, sir. 
Q. 139. Mont didn't s'vear anyY 
A. I didn't hear him. 
Q. 140. Mont never swore? 
A. No, sir. 
Q. 141. His wife never swore anyY 
A. She 'vas not there at the fight. 
Q. 142. Tom never swore, not a bitT 
A. No, sir. 
RE-DIRECT EXAMINATION 
Mr. Bowen: . 
Q. 1. After Ed Pauley and his wife had gone down to 
the house of your son, did you see them leave his home or 
not? 
A. No, sir. 
Q. 2. Did they or not come up the road that they harl 
travelled in going .down that way! . 
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A. No, sir. 
·Q. 3. Later did you travel the same road and go down 
to your daughter-in-law's house? 
A. Yes, sir. 
Q. 4. And you did not see them until you ran up there 
the second time? 
A. No, sir. 
Witness stands aside. 
~fONT ~fiLLER. 
[31] ~Iont Miller, another 'vitness, being introduced on be-
half of the plaintiff, being first duly sworn, testified 
as follows : · 
DIRECT EXAMINATION 
Mr. Bo,ven: 
Q. 1. You are the son of :Nirs. T .• J. Keesee? 
A. Yes. 
Q. 2. You live on her land near .Boissevain in Tazewell 
County, Virginia? 
A. ·1[es, sir. . 
Q. 3. .And you were living there ·at the time Mr. l{eesee 
lost his life? 
A. 1[ es, sir. 
Q. 4. State when you first saw your mother and her 
husband that morning, and when? 
A. I had started down the ridge. I had been several 
days before I could get my car started. The boy had lost the 
keys to it. So I told niy wife I believed !-
Defendant, by counsel, objected to the foregoing 
answer, and moved the Court to strike out the 
answer, which motion the Court sustained ... 
I w • • 
Q. 5. 1rou went out to see about your ·cif~$.,. .~· 
A. 1[ es, sir. _ · '<-·:. t.· ·t. 
Q. 6. While you were out there, who came tbere and 
who did yon see? 
A. No one at all. 
Q. 7. How long "ras it until l\b·. and ~Irs. l{eesec came 
up? 
.. 
--. ---, - .. ---- -----.. -_-.~~---:---.• -. -. _-.......,._,------r-_ -.... -. ---_. -~ ~--~;-- -
A. I had pulled .the car down the ridg«rand started 
. [32] back and had got abou11 twenty or thirty .feet and 
stopped whe~ they came up. · 
Q. 8. After they came up, please tell the jury whether 
or not the defendant, Mr. Pauley, an.d his wife, co~e upY 
A. Not at the present time. I pulled the car on back 
up the ridge. I spoke to Mr. and_ Mrs. J{eese~said good 
morning to them. 
Q. 9. How long was it until Ed Pauley and his wife 
came? 
A. The car had done been stopped over ten minutes. 
I had unhitched the horse from the car . 
. Q. 10. You- were pulling your car with a horseY 
A. Yes, sir. I stopped it in and road off .the road-· 
the road going tt:> my house. · 
Q. 11. I want to introduce- this rought diagram if you 
can follow me? 
The defendant, by counsel, objected to the intrp-
ducton of the diagram. · -
Mr. Bowen: 
Q. 12. I 'viii show the distance, etc. 
The Court: 
I will admit it. 
Mr. Crockett: . 
I am objecting to the writing on the. face oi it._ 
The Court: 
- Is there any names 911 it 1 
[33] ~{r. Bowen: 
Yes, sir. 
}.tir. Crockett: 
We don't think they can put that on the plat Th~y can 
rub that off and introduce the plat. 
Mr. Bowen: 
I will rub the writing off. 
The Court: 
That will explain to the jury. 
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· ~Ir. Bowen. 
Q. 13. While introducing this plat I would Fke to have 
the witness over here, otherwise I cannot hold it toward me 
and the jury at the same time. were you asked ·on yester-
day to make a-drawing· of. the premises where Mr. Keesee 
lost his life? · 
A. Yes, sir. 
Q. 14. Is this the dra,vingY 
A .. Yes, sir. 
Q. 15. ·Tell the jury what this heavy 'line is T 
A. This is the main road leading to Mr. Pauley's home. 
Q i6. He lives here? 
. A. Down this way. 
Q. 17. That is the main public highway? 
A. Yes, .sir. Mr. Pauley lives over here. This is from 
Boissevain, Virginia, running up this way. This is a line 
fence here.· This is the line fence crossing from Air. Pauley's 
corner running across by my home. 
[34] Q. 18. Between your mother's land and Pauley's? 
A. And the company. 
Q. 19. Who lives here? 
A. Right here is where I live. 
Q. 20. _Who lives here? 
A. That is my mother's home. 
Q. 21. Who lives there? 
A. Mr. Thompson, a tenant. 
Q. 22. Both of these houses are on her land? 
A. Yes, sir. 
Q. 23. What does that represent¥ 
A. That is the car. 
Q. 24. The car you were trying to pull in t 
A. Yes, sir. 
Q. 25. After Mr. Pauley and his ·wife came there and 
you and your wife went down to your home with them, in 
which direction did they leave and on which road 1 
A. Right back across here to this road rig·hfl here-
this path. 
'· Q. 26. Were you standing here and did you see them 
travelling this road? 
A. I seen them when they left going across this way. 
Q. 27. If they we~e continuing to their home over here, 
point and indicate what road they would have continued to 
travel! 
A. Right on over here. 
Q. 28. In travelling that road there how far would that 
have been to the next point at the automobile where 
[ 35] ·Mr. and Mrs. I{eesee were leftY 
A. This is the· ne~t point. 
Q. 29. What is that distance? 
A. One hundred and twenty feet. 
Q. 30. One hundred and twenty feet or steps! 
A. . One hundred and twenty steps. 
Q. 31. · After Mr. and Mrs. Keesee came there near 
to the path that leads from the public highway out to John 
Thompson's house, please state how long it was before Ed 
Pauley and his wife came up there? 
A. They were there when they came uP-when Mrs. 
and Mr. Pauley came up. 
Q. 32. Tell what occurred after th~y came up! 
A. Mr. and Mrs. Pauley came up and spoke g9dd morn-
ing to us and I spoke good morning and my wife said good 
morning; that is all that was spoken. My wife said, 'vhere 
are you starting, 1\rirs. Pauley, to my home, and she said: 
''Why, certainly, do you think I can't go to your home,'' and 
she said : ''I asked you to come if you wanted to.'' We taken 
them and left Mr. and Mrs. Ke~see standing there. I start-
ed on out the path to my home. 
Q. 33. Was anything said by the defendant, Pauley, 
when you left and what did he say; if it was said in the hear-
ing of Tom_ Keesee Y 
A. There was nothing· said. 
Q. 34. vV as there anything else said before you left and 
went to the 4ouse with Ed Pauley and his wife f 
[36] A. :Mr. Pauley said, 'vhat is the matter 'vith your. car, 
and I ~aid, I don't know what is the matter with it; then he 
called me out to the path. 
Q. 35. Ho'v far? 
A. About thirty steps. 
Q. 36. Wbat did he say-Ed Pauley, the defendant Y 
A. He said to me-he said, have you any liquor. ; I 
said no, I haven't got any liquor. I am not selling any liquor 
ll!Ud you kno:w that, and he said me and my wife want as 
mucl1 as a pint if we can get. i.t. Ife said I had some liquor 
4'/ 
this morning and drank it up . 
. Q. 37. Did he say anything about ~Ir. l{eeseef 
A. In about ten to fifteen steps I started to say to my 
wife what would Mr. Keesee think of us walking off and 
leaving him ·and his wife standing at the car and I had not 
gotten it all out until he said-Mr. Pauley said, God damn 
· Tom Keesee, I can whip him in five . minutes. 
Q. 38. How far were you away from the car at the 
timeT 
A. About fifty steps at that time. 
Q. 39. Did you stop at that point or did you and your 
wife and Paulev and his wife continue on Y 
A. We co~tinued on. 
Q. 40. After you 'vent to you_! home how long did Pauley 
and his wife stay there? 
A. About five minutes. 
Q. 41. When they left there-this is your home here a~ 
indicated by you-I believe you stated they travelled 
[ 37] this road? 
A. 'Yes; sir. 
· Q. 42. When you saw them going up that road where 
did you then· go? 
· A. Who 'vas travelling up that road Y 
Q. 43. Pauley and 'his wife 1 Where did you go after he 
left you he:re? 
A. ·'Ve went rig·ht across this path here, and that is 
the last I seen of him, he was going across this path. 
Q. 44. ~What did you do? 
A. I "rent back to. the car. 
Q. 45. What road did you travel 1 ' 
A. The same one I came out of. 
Q. 46. Here is your home, you went back this road 1 
A. Yes, sir. 
Q. 4·7. This indicates your car there? 
A. Yes, sir. 
Q. 48. After you got up there, did Pauley and his wife 
return to that car, and, ~f so, indicate on the diagram by 
'vhat road or path did they come 1 
A. Well, I could not say whether they went around__:. 
back around this road here or went hack out this path here. 
· Q. 49. When you got hack to t.he car was 1\fr. I(eesee 
and your mother there? 
A. Yes, sir. 
Q. 50. How long after you reached the car until Pauley 
and his wife again returned to tlle carY · 
A. I had just gotten there-had taken off-:--had put 
the TIMER back on my car. I had the TIMER back on the 
car, I supp·ose.it was ten minut~s, maybe. · · 
[38] Q. 51. Start at that point and tell the j"!lry just· 
what was said and done after the return of Pauley and 
his wife there to the car' · · · 
A. Mr. Pauley had come up and wallred aromid be-
hind the car on the far side next to the steering,-wheel .. He 
said what is the matter with your _car; and I said I don't 
know~ Mr. Pauley, I can't get it started, and Mr. Pauley kept 
inching up by the side of th~ car. 
Q. 52. Who was in the car at that time Y 
A. Mr. Keesee was in the car. 
Q. 54. Go ahead f 
A. He was coming a little closer and· a little closer, 
looking at Mr. l{eesee all the time, and· he got td the door 
and Mr. Keesee kept sliding back across the seat away from 
him to the far side of the car, and he ~tepped out the car, 
and Mr. Keesee said, take Mr. Pauley -away from liere. Mr. 
Pauley turned and sa~d : ''Who in the hell is bothering you, 
you God damn old son-of-a-bitch," said "God dalfin· you~ I 
will kill you,'' said ''I am going to kill you. '' So I had a 
quart bottle there I had sent my little boy to get to drop in 
some and ,set it over in the car, and I didn't get p.ny gas out 
at all, and Mr. Pauley kept on cussing and cussing and picked 
that 'bottle and started to throw it at Mr. Keesee and I turned 
my head, thought maybe he was going to hit me and Mr. 
Keesee run behind the car and went toward my house as hard 
as he could run and Mr. Pauley shot three times at him. 
Q. 55. Had Tom Keesee done anything to Ed Pauley up 
to that timeT 
A. Not a thing in the world. 
· Q. 56. After Tom Keesee had run down the path to-
wa.rd your home and the defendant had fired three shots, 
what took place then Y 
A. ·Well, when he run I told ~Ir_ Pauley-! said, what 
do you want to came around here, shooting around my house 
and shoot toward my home. I said, them is my children on 
them steps and I said I don't know who you are going to 
hit. 
Q. 57. What did he say~ 
A. He said God damn you. Well, my mother was at 
home and she heard this. 
Mr. Crockett: 
How do you know? 
A. She came from home. 
The defendant, by counsel, objected to the fore-
going question and the answer made thereto, and 
moved the Court to strike out the same from 
the record, which request the Court sustained. 
Mr. Bo,ven: 
Q. 58. After Mr. l{eesee 'vas fired at three times by 
the defendant, 'vhere did you next sec your mother7 
A. She ran up to 'vhere I was. 
Q. 59. Came from your house? 
A. Came out from the house. 
Q. 60. What took place after she came : 
A. She said, Oh! yes, I heard you raising a disturb-
ance with Mr. Keesee and she said, I am going after 
-[40] an officer for you, and he said "God damn you," and 
he grabbed her and shoved her back and smacked her. 
Q. 61. What did you do then 1 
A. I hit him. 
Q. 62. Whereabouts and what with 1 
A. With my hand, tliat is all I hit him with. 
Q. 63. Did you get into it, y·ou and Ed Pauley 
A. Yes, sir. 
Q. 64. Did you throw him or did he throw you? 
A. I finally got him down and I tried to get the g-un 
away from him. 
Q. 65. Did you see any effort on his part to dr.aw his 
gunf · 
A. Yes, sir, and me trying to get it away from him. 
Q. 66. Go right along and tell the jury what took place 
and what was done? 
A. I tried to get his gun and I seen that I could not 
ge't his gun and I pulled one of his pockets off and it hap-
pened to be cigftrettes and :r;natches that I pulled off, and 
about that time Mr. Keesee came back from toward home-
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my home, and just about the time I let Mr. Pauley ·up he 
ra;n by me and I stepped back-let him up and stepped back 
twenty-five or thirty steps maybe, and stood and watched 
Mr. Pauley. He reached and got his gun· and Mr. Keesee 
dodged around on the back side of the car and .~auley 
[ 41] shot one time. 
Q. 67. Then was Pauley standing at the rear of ·the 
car? 
A. He was standing on this side and the car was this 
'vay and Mr. Keesee on the other side. 
Q. 68. What was Keesee doing there¥ 
A. Nothing at all. 
Q. 69. Did he have anything in his handY 
A. Not that I seen. 
Q. 70. Did he have anything in his hands when he came 
out there1 · 
A. .Not a thing. 
Q. 7i. After he was shot at the first time, what did 
I{eesee do? 
A. He ran toward my house. 
Q. 72. I mean the first shot you are now talking about? 
A. He dodged back to the front of the car. 
Q. 73. What did Ed Pauley do 1 
A. He shot one more time and killed him. 
Q. 7 4. Where did the ball take effect? 
A. Right in here. 
Q. 75. In his face? 
A. Yes, sir. 
Q. 76. What did you do'f 
A. I went to,vard home w]len that happen~d. 
Q. 77. .And they left? 
A. Yes, sir. 
Q. 78. That occurred in Tazewell County; Virginia? 
A. Yes, sit~ 
Q. 79. While you had }fr. Pauley down, pleas·e state 
whether or not there was any effort made to strike you Y 
A. Yes, sir, gentlemen, right there is wha~ she-
[ 42] Q. 80. She, who Y 
A. Mr~. Pauley, was beating :rp.e and Mr. Pauley 
with that thing there. 
Q. 81. Did she strike you with that T 
A. She hit me on the back once or twice. 
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Q. 82. You were on top of Pauley,· were you 7 
A. Yes, sir. · 
Q. 83. Please $tate whether or not she struck her hqs-
band? 
A. Yes, sir. · 
Q. 84. Where did this take effect? 
A. In his face. 
\ Q. 85. Before you have stated to the jury that ·when 
you and your wife and Pauley and his wife first left the car 
and had gone in the direction of your home and after you 
got fifteen steps, you stated to the jury the language used 
by Mr. Pauley. Please state whether· any other statement 
or threat was made by Pauley against Tom Keesee, and 
what was it? 
A. I told :rriy wife-I said-
The defendant, by counsel, objected to the fore-
going ·question and any answer made ·thereto, 
and moved the Court to st;rike out the same, 
which motion the Court sustained. · 
Q. 86. The defendant, Pauley,. was present 7 
A. (No ans,ver). 
Q. 87. Was l\1:r. Pauley present.¥ 
A. Yes, sir. 
[ 43] Q. 88. Right among you 1 · 
A. Yes, sir. He said God dam old Toin 1\::eesee. I 
will go back out there and kill the old God damn son-of-a-
bitch. · 
Q. 89. And you 'vent on? 
A. Yes, sir. 
CROSS EXA:NIINATION. 
Mr. Crockett: 
Q. 1. When did that happen' 
A. October third. 
Q 2. What time of day? 
A. About 12:30. 
Q. -a. W~ere did that take place? 
A. On the ridg·e at Boissevain. 
Q. 4. Where were you when you say Mr. Pauley made 
this last .statement Y 
A. I was a.t the gate. 
Q. 5. At what gate f 
A. My gate. 
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Q. 6. Where was Mr. Pauley? 
A. . He was there with us. 
Q. 7. He had gone up to your house to ·get some liquor, 
that is right? 
~. That is what he said he went for. 
Q. 8. He went down to your house to get some liquor T 
A. lie didn't get it. 
Q. 9. No, your wife had just sold it, had she Y 
A. No, s.ir. 
Q. 10. Had sold the last bit of liquor? 
A. No, sir. 
[44] Q. 11. And when you went down there she told you 
there was not any, that she had just sold the last 
quart? 
A. No, sir. 
Q. 12. How do you know; were you there; what are 
you saying "No, sir," for? 
A. We were there at the porch together. 
Q. 13. What did this man go to your house for; you say 
he went down there after liquor? 
A. That was his complaint. 
Q. 14. · What was you complaining about! 
A. Well, we just walked down there with him. 
Q. 15. What did you go down there forT 
A. He wanted to go to my home. 
Q. 16. Who did. 
A. What he said he went for. 
Q. 17. What did you say he said he wanted to go to your 
home for! 
A. He said he came to get some liquor from me. 
Q. 18. And he went on down to your house f 
A. Went down to the porch. 
Q. 19. With you~ 
A. Yes, sir. 
Q. 20. And your wife came out on the porch 1 
A. We wa~ all together. 
Q. 21. Did your wife. walk with you Y 
A. Yes, sir. 
Q. 22. Wl1ere did you meet your wifef 
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A. We weer all together at the car~ 
[45] Q. 23. Your wife was with you at the car~ 
A. Yes, sir.-
Q. 24. And you all went down to the porch and you say 
Mr. Pauley's complaint was he was going down there to get 
some liquor~ 
A. That is what he said. 
Q. 25. Why didn't he g·et the liquor' 
A. I did not have any. · 
Q. 2ft You had ·quit selling lit}uor T 
A. I did not have any. 
Q. 27. What became of that.liquor from the still und~r 
the hog penf 
.A. No liquor sold. 
Q. 28. You had just completed it f 
-A. I had just a little _thing there. It had not been there 
over tw«;> weeks._ I was not selling any liquor. 
Q. 29. You were just making it f 
A. I was not selling any. 
Q. 30. You were just making it? 
A. I was not making any. -
Q. 31. Whe~e did you make itf 
A. I had not made any liquor. 
Q. 32. What did you make? 
A. Not that you could say any. 
Q. 33. What would you say that stuff was you had been 
making? 
A. Would not say it 'vas liquor. 
Q. 34. What would you say it was 1 
A. (No ~nswer). 
[ 46] Q. 35. What would. you say it was? Did you ln1ow 
'vhat it was? 
A. (No answ~r). 
Q. 36. It was not spigot water, was it' 
A. You could no-t call it liquor. 
Q. 37. Just imitation. You made it out of a still, didn't 
youY' 
A. (No answer). 
Q. 38. It was an imitation liquor that you made under 
your hog pen right near your house Y 
A. (No answer). 
Q. 39. It was an imitation liquor that you made under 
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your hog pen right near your house, is that correct' 
A .. I had not been making any liquor that you could.call 
liquor. It had not been there quite two weeks. 
Q. 40. Yon had not been there two weeks f 
· A. Not quite two 'veeks. I had been buying my whiskey 
from Mr. Pauley for the last four years. 
Q. 41. And then you had made that still out under your 
hog pen so that you could buy liquor from Mr. Pauley? 
A. He instructed me how to make it. 
Q. 42. You was the man that put it there .. Tell the jury 
what it was you were making in theref 
A. I could not tell you what it was. It was not good 
liquor. 
Q~ 43. 'What \Vas it? 
A. (No answer). 
Q. 44~- Why don't you 'vant to tell: what jt was. Why 
·don't you answer the question! 
[ 47] A. I could not tell you whether it was liquor or 
not. 
Q. 45. You made it in a still and put it under the hog 
pen and had your bogs under it; and you made it and sold 
· it and you do not know what it was' 
A. (No ans,ver). 
Q. 46. You let your wife sell itl 
A. No, sir. . . 
Q. 47. And that is what you said this man's complaint 
'vas, he went down to your house to get liquor, .is that itY 
A. He asked me coming out the road. He claimed he 
came out there to see. 
Q. 48. To get liquor from you T 
A. Yes. I told him I 'vas not making any liquor and 
was not selling any liquor. 
Q. 49. You were making an imitation and selling an 
imitationT 
A. I was not selling it. , 
Q. 50. After he did not get some of the imitation liquor 
from you at the house he went back up the road the way he 
cameT 
A. No,' he did not walk back the way l1e came. 
Q. 51. Which 'vay did he go back? 
A. Crossed toward my mother's home. 
Q. 52. And then went l1ack to the place he came from. 
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vVhere did you go 1 
A. I went back to my car. 
Q. 53. Which way did you go to get back to your car? 
A. I went up the path from the house. 
Q. 54. \Vhat was wrong with your car? 
[ 48] A. I suppose the Til\IER was wet. 
Q. 55. When you fixed the timer on the car one of 
the very best things to fix it with is the pole axe. 
A. I don't know anything· about that. 
Q. 56. A pole axe is a good thing~ 
A. No, sir. · 
Q. 57. Yon never fixed one with a pole axe? 
A. (No answer.) 
Q. 58. Who brought that axe there? 
A. I never seen any axe until this was over~ 
Q. 59. Where did you see it Y 
A. Out close to the road. 
Q. 60. How close to Tom Keesee's hand was that axe 
after he 'vas shot 1 
A. I did not see it. 
Q. 61. Was it there? 
A. It was not near Tom Keesee. 
Q. 62. You know· that, do you? 
A. Yes, sir. 
Q. 63. You kno'v that that axe 'vas not 'vithin twelve to 
eighteen inches of Tom Keesee's ·hand at the time or after he 
had fallen after being shot f--
A. It was twenty or thirty feet from Tom Keesee. 
Q. 64. You know that, do you f · 
A. (No answer.) 
Q. 65. W4at became of that axe 1 
A. I suppose my little boy dragged it to the house. 
Q. 66. That axe was found at your house? 
A. I think so. 
Q. 67. It had blood on it, didn't itf 
t[49] A. ~~Iy wife had killnd hvo chickens. 
Q. 68. Were you there? 
A. Yes, sir, right early that morning. She did not 
wring their heads; she cut them with the axe. 
Q. 69. With the blade of the axe or the back of the axe 1 
A. \Vith the blade. She did not cut the chickens'-
heads off with the back of tl1e axe: 
-·-"""1----~ ---------- - ---------- ·-------· ---- •---~ -------~-,.-, ---------
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Q. 70. Do you mean to tell the jury that is where the 
blood got on the axe? 
A. Yes, sir, it came from them chickens. 
Q. 71. You swear that, and you swear that that axe was 
not found within thirty feet of Tom Keesee's body; you 
swear that, do you? 
A. It was about thirty feet from Tom Keesee. 
Q. 72. And it never got closer to him than thirty feet, 
is all that you know? 
A. That is where I seen it. 
Q. 73. Did it get closer to Tom Keesee than thirty feet; 
you know, don't you? 
A. It was thirty feet from Tom Keesee. 
Q. 74. And it never got closer to Tom Keesee than that! 
A. (No answer.) 
Q. 75. Wha:t did you hit this man with 7 
A. My fist and hand. 
Q. 76. And you lmocked him down, didn't you 7 
[50] A. No, sir. 
Q. 77. Where did you hit when you hit him? 
A. On the side of the face. 
Q. 78. Who was it that hit him across the base of his 
skull f 
.A.. I did not see him hit on the back f 
Q . 79. .was he hit on the back? 
.A.. No, sir, I didn't hit him on the back. 
Q. 80. Did anybody else hit him on the back f 
.A.. I did not see any one. 
Q. 81. Was it possible for anybody to hit him along the 
back of the skull or at the base of the skull Y 
A. (No answer.) . 
Q. 82. Was that possible for anybody to hit him there T 
A. He was not hit with any axe. 
Q. 83. Did you hear my question; why don't you an-
swer? 
A. It was impossible·. We 'vere down there-we was 
down-~Ir. Pauley had my finger in his mouth-see that nail. 
I had but one hand; that is all I had. Mr. and Mrs. Pauley 
were scuffling around the ground, and I thought I got his 
gun away from him and pulled his pocket off. 
Q. 84. Have you any objection to answering my ·ques-
tion? · 
A~ (No answer.) 
Q. 85. Was it possible for anybody to hlt him in the 
back of the head? 
A. Nobody could. He w·as lying down with his back 
on the ground. · 
[51] Q. 86. And lu~d your finger in his mouth 1 
A. Yes, sir. · 
Q. 87. .And the fact that his head was on the ground 
it was a physical impossi~ility for anybody to have struck 
him in the back of the head, was it; that is what you said Y 
A. His wife was up over me and him beating us. 
Q. 88. And he had his nnger in your mouth and his face 
turned up, and you are trying to leave the impression that 
his wife hit him in the back of the headY 
A. No,. sir. 
Q~. 89. You said it was impossible for anybody to strike 
him in 'the back of the head. Did you say that T 
A. He was ~n the ground and me on top of him. 
Q. 90. And she hit you with that big club Y 
:A. · Yes, sir. 
Q. 91. Did she break any ribs or any bones T 
A. Made some holes in my head. 
Q·. 92. I-Iow many holes in your head? 
A. There are some scars on my head. 
Q. 93. And at that time you say he had your thumb in 
his mouth, and Mr .. Pauley was on the ground looking to-
ward the sky, and you areJrying to leave the ,impression that 
his wife took that thing and hit him in the back of the head 
and his head was on the ground Y · 
A. No, sir. . 
Q. 94. If anybody hit him you are the man? 
[52] A. No, sir. . . 
Q. 95. 1Io'v did he get hit in the back of the head 1 
A. I hit him all over the fro~t part. 
Q. 96. How did he get l1it in the back of the head T 
A. (No ans"rer.) 
Q. 97. Who hit him and broke his skull! 
A. I never broke his skull. 
Q. 98. Who hit him and broke his noseY 
A. I suppose she broke it with that club there, the way 
she was coming down on top of us. 
Q. 99. Broke his nose .and cracked l1is skull witl1 a clul) 
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and at the same time when you got hit with that club it made 
two or three little bruised p~aces on your back. That is your 
statement? 
A. No, sir. 
Q. 100. That is what you said? 
A. She was coming do,vn on us with. 
~- 101. How big is his wife? 
. A. I don't know exactly how heavy she is. 
Q. 102. How large a woman is Mrs. Pauley Y 
A. I could not tell you how large. 
Q. 103. Who made that cut across his forehead? 
A. That thing there done it. 
Q. 104. That made it 1 
A. That done it. 
Q. 105. Who made that cut in his eyebrow? 
A. That right there. 
Q. 106. Who broke the teeth out of his face? 
[53] A. That could have broke it out. 
Q. 107. You state to the jury that Mrs. Pauley did 
all that at one lick? · 
A. She hit more than one lick. 
Q. 108. You state that all of that could have happened 
at one lick? 
A. She hit more than one lick. 
Q. 109. :Pid you say all those injuries could have been 
given to this man by his wife at one lick? 
· A. She hit-I don't know how many times she hit 
across us. 
Q. 110. You said it could have been done at one time, 
and that is your statement, is it not Y 
A. No, sir. 
Q. 111. How were you holding this man; you say)1e had 
your thumb in his mouth. I-Iow "Tere you holding nim down 
'vhen you had him on the flat of his back? 
A. Why, he was kicking me and everything. 
Q. 112. You were on top? 
A. I w.as'uot astride him, I was on the side. 
Q. 113. What side were you astrideT 
A. No one. 
Q. 114. What made you say that? 
A. I know that I was not astride of him. 
59 
Q. 115. You did your best to stay astride of him, didn't 
youY 
A. No, sir. 
Q. 116. Where did you get that axe that you hit this 
man with at firstY 
A. I never hit that man with 'no axe. 
Q. 117. Yon never hit him with an axe.f 
A. No, sr. 
Q. 118. Where did you drop the axe before Tom 
{54] Keesee picked it up? 
A. I never had no axe. 
Q. 119. What did you have? 
A. I never had anything. 
Q. 120. You never even closed your first when you hit 
him, did you Y 
A. Yes, sir, I closed my fist. 
Q .121. Where did you hit him with your closed fists 7 
A. By the side of the face. 
Q. 122. A one-arm man with you o.n top of him Y 
A. I was not sitting on top of him. 
Q. 123. You said he was on the flat of his back? 
A. (No ans,ver.) 
Q. 124. Where 'vere you? 
A. J{ind of at the side of him. 
Q. 125. What were you hitting him with? 
A. With my fist. 
Q. 126. He was a one-arm man and you have two arm~ T 
A. When I pulled that pocket off--
Q. 127. What pocket? 
A. The one he had cigarettes and matches in. 
Q. 128. It is the back pocket Y 
A. I don't kno"T 'vhich one. I pulled the one off 'vith 
the cigarettes and matches in it. 
Q. 129. Your statement is, you were sitting on top of 
that man, holding him down and beating him, and at the 
same ·time you reached over and got under him and pulled 
a back pocket off his trousers? 
A. No, sir. 
Q. 130. How did you g·et at his back, you were m1 
[55] top? 
A. I was not on top. 
Q. 131. Y ~u say you w~re holding him clown? 
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·A. ·He was· kicking me and trying to get hold Qf his 
gun, too. 
Q. 132 .. Where was his gun t 
A. In his .pocket. 
Q. 133. Which pock_et Y 
A. One of his· front pockets, I don't know which one. 
Q. 134. It was in his left front pocket ,don't you remem-
ber ·that! 
A. I don't remember which pocket it 'vas in. 
Q. 136. Don't you remember it was in· his left front 
pocket? 
A. (No answer.) 
Q. 136. But he had a gun in his pocket and you had him 
down and he .was chewing on your thumb and at the same 
time he was trying to reach for a gun f How did he get up 
off of there-you have two hands Y 
A. Got up after I tore the pocket off. 
Q. 137. How did you reach that pocket t 
A. You can ~agine how I did it. 
Q. 138. Did he turn over 1 
. A. Every way nearly. 
Q. 139. When he got from under you, where was Tom 
Keesee then Y 
A. At my house, I suppose. 
Q. 140. Do you know where he wast 
. A. He ran that way. 
Q. 141. Do you know where Tom Keesee wast 
A. No, sir. 
Q. 142. If you were looking down at this man and 
[56] trying to h.old him on the ground, how do you know 
· where Tom Keesee wasT · 
A. (No answer.) 
Q. 143. Answer the question? 
A. The last time I saw him he was going toward home. 
Q. 144. Ans"rer ·my question. I am talking about at 
that minute when you were on top of this man, where was 
Tom Keesee? 
· A. I don't know. 
Q. 145. You don't know where Tom Keesee was; 
whether he was right there or some place else Y 
A. I did not see him there. 
Q. 146. You were watching this man and you don't 
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know where Tom Keesee was f 
A. t don't know where be "ras. 
Q. 147. He might have been right there for all you · 
knowY 
A. I did not see him. 
Q. 148. You were not looking at him, you 'vere looking 
at Mr. Pauley, were you not Y 
A. No, sir. 
Q. i49. If you did not see Tom Keesee how do you know 
he did not have an axe right there at that minute Y 
A. I didn't see an axe. 
Q. 150. If you could not see Tom Keesee, how do you 
know he was not rigbt there back of you with an axe T 
The Court: 
Q. '151. Did you ·know where Tom Keesee was? 
A. No, sir, I did not. 
Mr. Crockett: . 
Q. 152. If you didn't. know where he 'vas, do you 
[57] know whether he had an axe? 
A. . :a:e didn't hav_e an axe. 
Q. 153. IIo'v do you know? 
A. I did not see him 'vith one at any time . 
• Q. 153. Do you mean. to tell the jury that you could tell 
that a. man who you didn't. see, didn't have an axe? 
A. I did not see him with an axe at any time. 
Q. 154. Do you mean to tell the jury that you could tell 
that Tom Keesee didn't have an axe 'vhen you didn't know 
'vhere Tom Keesee was 7 
A. I didn't know 'vhere he was. 
Q. 155. And if you didn't know 'vhere he 'vas you don't 
know 'vhat he had in his hand? 
A. The last time I saw him he was going toward him 
when he shot him. 
Q. 156. You don't know what happened after that. 
When did you next see Tom l{eesee after this man got up 
from the ground from under you, did you see Tom l{eesce 
then? 
A. 1\tfr •. Pauley got up, then I looked around and seen 
Mr. Keesee going yon way from me a running-he came by 
me and went on running. 
Q. 157. What condition was 1\fr. Pauley's face in when 
he got up from under you; there was no blood on it, was 
there! 
A. I expect there was a little. 
Q. 158. Do you know T 
A. Yes; there was some blood. 
Q. 159. If you know, why don't you answer. Where 
was his face bloody when he got up from under you Y 
[58] A. I didn't stand there very long to see. 
Q. 160.- Have you any objection to answering that 
question? 
A. Where was I at when Mr. Pauley ,got upT 
Q. 161. I asked you where was the blood un Mr. Paul-
ey's face when he got from under you? -
A. I don't know where it was at. 
Q. 162. Didn't you tell the jury that his face was bloody. 
It was not blood, was it 1 Mr. Pauley never bled a drop 
there, did he? 
A. (No answer.) · 
Q. 163. Did he, did }.!Ir. Pauley bleed Y 
A. I used my fist on him and hand. I· don't know 
"\\rhether he bled or not. 
Q. 164. You used your fist and hand on him 7 Where 
did you go after the day of that difficulty? 
A. The day after? 
Q. 165. On the day of that difficulty; where did you go 
rig·ht at the time of the dif~iculty; just as soon as it was over 
'vhere did you goT 
A. I ran toward home. 
Q. 166. Where did you go then 1 
A. I didn't go anywhere. . 
Q. 167. You just evaporatedf Wheer abouts· down un-
der the hill close to your home did you goY 
A. Right down belo'v the house. 
Q. 168. Whereabouts 1 
A. To the fence about one hundred yards. 
Q. 169. 'Vhere did you go then'/ 
[59] A. On back home. 
Q. liO. . \Vhere did you go then t 
A. Now here, right then. 
Q. 171. How long did you stay at home before you 
left? 
A. I ~tayerl around two or three days·. 
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Q. 172. A day and a night' 
A. Yes. 
Q. 173. Where did you go then T 
A. I went off to work. 
Q. 17 4. Where did you go to work Y 
A. I 'vent down here .on the Virginian to work a little 
while. . 
Q. 175. Have you been indicted for distilling? 
Plaintiff, by counsel, objected to the foregoing ques-
tion, which objection the Court sustained, to which rul-
ing of the Court, the defendant, by counsel, at the time 
excepted. 
Q. 176. When did you come back from work? 
A. I came back in a week or two. 
Q. 177. Who came down on the Virginian after you? 
A. (No answer.) 
Q. 178. No one came after you f 
A. No, sir. · 
Q. 179. Who sent after you Y 
A. No one. 
Q. 180. vVho took the 'vor<l to you to come back? 
A. No one fold me to come back. 
Q. 181. Who asked you to come back f 
A. I came back myself. 
Q. 182. I believe you are a son of Mrs. Tom l(eesee? 
A. Yes, sir. 
[60] RE-DIR-ECT EXA1\1INATION. 
Mr. Bowen: 
Q. 1. Did you strike at T. J. Keesee, slap or strike him 
until after he had slapped your mother in your presence? 
A. No, sir. 
Q. 2. Is that the first time you laid your hands on him? 
A. On Mr. Pauley? 
Q. 3 .. Yes. sir! 
.A. Yes, sir. 
Q. 4. All the time you were in that scuffle, did Pauley 
have your thumb in his mouth? 
The defendant, by counsel, objected to the forego-
ing question, 'vhich objection the Court sustained? 
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Q. 5. How long after you had fallen_ to the ground was 
it before Pauley began to bite your thumb! 
A. He began it as quick as we fell on the ground. 
Q. 6. How long did he continue to hold and continue to 
chew on your thumb? 
A. Right smart little while. He bit it through and 
through and held to it. . 
Q .. 7. Show your nail there to the jury. 
The witness here showe the nail of his thumb to the 
jury. 
Witness stands aside. 
[61] ALEC SA WYERS. 
Alec Sawyers, another witness being introduced on be-




Q. 1. How old are you, ~Ir. SawyersT 
A. Sixty-eight years. 
Q. 2. You live in the town of Tazewell Y 
A. Yes, sir. 
Q. 3. Did you attend the trial between Tom J{eesee and 
Ed Pauley at Pocahontas about a year ago in regard to half 
the cost of a line fenceY 
A. Yes, sir. 
Q. 4. After that trial was over, tell the jury whether or 
not Mr. Pauley made any threats against Tom I{eesee. in 
your presence Y 
A. Yes, he said it was not over yet, he would get him. 
· Q. 5. Said that it 'vas not over yet, he would get him Y 
A. Yes, sir. · 
Q. 6. Tell the jury whether or not ju~t. after tl1e trial 
was concluded as to whether or not Pauley·made an assault 
upon Keesee in tl1e court room? 
A. Yes, sir, knocked him down. 
Q. 7. Did you see it? 
A. Yes, sir, knocked him down. 
-~---
-Q. 7. ~:IDid >yen -see ·it'¥ 
A. Yes, sir, right at it. 
Q. 8. :Was -~~esee doing ~an~ to him Y 
[62] The defendant, by counsel, objected to th~ .fore-
going question, which objection the Cour-t sus-
tained. 
Q. 9. You were present there i 
A. Y..ea, .sh:, :he ~knocked liim .down. 
Q. 10. Had Tom Keesee done anything to him bsfane lhe 
was knocked down T 
A.. Yes, .sh~, -not 1i11 ID:Y @nesence. 
Q. i1. Were you there all the 1time? 
A. .A:JJ rthe time ,<fluni:ng ·.the ttrial, yes, sirr. 
Q- 12. After the ·Conl.lt tfi:ned lhim. for lhaving .struck Mx. 
Keesee ·while tthe ;001mt o:w.as .in $eesion, please !State twhltt Mr. 
Pauley said to the Court there. at that time, if anything.? 
A. Re vaid his fine, .aDd ~aid he ·~0uld ;g.i~e iliim $20.00 
to let him .hit; him ;again. 
Q. :1.3. He rhad fined :him $20:00 in lthe fixst instance Y 
A. Put l1im in jail first and said let him out and pa'Y the 
fine. 
Q. 14. And M·r. :Reese told ·him ·he .,v.as :Tunning that 
Court? 
A. (No answer). 
CROSS EXANIINATirON. 
Mr. Perry~. 
Q. 1. Ho"' long ago has that been 1 
A. Since that mime 7 
Q. 2. Yes, sir. 
A. Last September a year ago. 
WitJwss stands aside. 
ERNEST GOODWIN. 
_.,.. 
Eruest :Go.;)(ftt\vin, :audther witnes-R, ·introduced ·on 1behalf 
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of the plaintiff, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Mr. Bowen: 
Q. 1. On the day of this difficulty were you at the home 
of John Thompson Y 
A. Yes, sir. 
Q. 2. John Thompson lived on the land owned by Mrs. 
KeeseeY 
A. Yes, sir. 
Q. 3. Tell the jury whether or not you saw Mr. ~nd Mrs. 
Pauley pass by the homeY 
A. Yes, I was sitting there on the porch and saw them 
pass by the house; that was all I saw. 
Q. 4. Which direction and along what path had they 
travelled f · 
A: A path coming up by the felice from the spring in 
the hollo'v or other there at the Moss house, either one. 
Q. 5. · They came along the path that leads alorig the line 
fence? 
A. Yes, sir. 
Q. 6. Where did they go after that timeT 
A. After they passed the house I don't know where they 
went. 
[64] Q. 7. How long after they passed the house was it 
before you heard of some trouble at the forks of the 
road; a short or long time Y 
A. It could have been about ten minutes. 
CROSS EXAMINATION. 
No cr<;>Rs examination. 
Witness stands aside. 
MILDRED THOMPSON. 
Mildred Thompson, another witness introduced on be-
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Q. 1. Mildred, you live with your father. on the land 
of Mrs. Keesee 7 
A. Yes, sir. 
Q .2. And ¥rs. l{eesee 's laud adjoins the land of Ed 
Pauley? 
A. Yes, sir. 
Q. 3. On the Sunday that Mr. Keesee lost his life, were 
you at home that day? 
A. Yes, sir. 
Q. 4. In two or three days after this killing occurred, 
tell the jury whether or not you went to the home of the 
Pauley's and whether or not Mr. and Mrs. Pauley were pres-
ent in the home 'vhen you went there Y 
·[65] A. I believe it was on Monday I went out there~ 
Q. 5. That 'vas the following dayt 
A. Yes, sir. 
Q. 6. Were t11ey both present in the house ·at the time 
you were there talking with them? 
A. Yes, they was there. 
Q:. 7. Tell the Jury what they stated to you in regar¢1 
to the killing of Mr. Keesee on the day before that time. 
Tell what Mr. Pauley told you and wl1at he said about it on 
the next day-1\{onday? 
A. 1\fr. Pauley neve" said anything. 
Q. 8. Did Mrs. Pauley make any statement in his pres-
ence? 
A. Mrs. Pauley, I think, told me. 
Q. 9. Was l1e present? 
A. Yes. 
Q. 10. Was Mr. Pauley present at the time ~Irs. Pau-
ley made the statement? 
A. No, I don't think so. 
Q. 11. You don't know if }tfr. Pauley was present when 
Mrs. Pauley was talking with you? 
A. No, he -\\ras not there. 
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,QRQSS EXAJtliNATION. 
. - ~,. 
No cross examination. 
Witness stands aside. , 
·.GEORGE THOMPSON. 
[66] George Thompson, another witness ;hei.ng mtro-
duaed on "b.eha1rf ~of ,the plaintiff, beia::lg fiuett dtiey" iBWorn, 
testified as follows: 
[I)[R!EJCT 'EXA'NIIN ~TffiON. 
Mr. Bowen: 
Q. 1. 1imv old a·re ·you, .. George? 
A.. I ·am .fourteen. 
~- :2. Yon ·~·re the . son of J onn Thompsani . 
A. Yes, sir. · 
·Q. 3. ·yon live on fhe land tbat \belongs to .Mrs. Keesee 
near Boissevain? · 
. A .. Yes, sir. 
Q ... li. In a few days aft.er 'Mr. ·Kees.ee lost 'his 'lif~, 'Yere 
you at Mr. Pauley's home1 · 
A. Yes, sir. . 
1Q. '5. ·Tell the .J'l:lry what Mr. -Pauley ·said to yoR; told you When you ·went ·out tfhere ·a !£ew ·da:ys aftex MT. Keesee 
~ad lost '·hls 1ifeY 
A. Told me that Mont Miller 'had 'better ,be glad_Jbe 
glad that he is livmg todaw. 
The defendant, by counsel, objected to the fore-
going question, anGI moVted ~the Cou.r.t ito strike 
out any answer made ther~o. 
Q. 6. What else did he state~ . 
A. ·Sa:idl ~I IT. !Kieesee snapJied a tpistol in ~his face three 
times. 
Q. 7. What did he say, if ~an¢iliing, in xega:rd to not 
tlciJli!ll.g taJ.l·&f thenl'? 
A. He said all he hated wa-s thai he .ilid .nat ;gtet fhe 
whole bunch. · · ~ 
[ 67] Q. 8. Saic1 all he hated was that ·he -did ·not get 
the whole bunch¥ · · 
A. Yes, sir. 
CROS$1 EXAMINATION. 
Mr. Perry: 
Q. 1. You say that Mr. Pauley told you that he -hated 
he did not get the 'Whole ·bunch? 
A. Yes, sir. . 
Q. 2. What bunch :did he mean f 
A. Mont Miller and Mrs. Keesee, I think. 
·Q. 3. And he also told you that '11om Keese·e snapped 
·a ·pistol in :his face three timeS'/ · 
A. Yes, sir. 
Q. 4. Did he tell you that 'T:oin. ·Keesee 'heatt Jhim on •tlhe 
head with an axel 
A. Yes, hit him with the a~e. 
·Q. ·5. How ~-many tim·es·Y 
A. He did not say how many. 
Q. 6. Did he also -tell you that ·he broke 'his nose? 
A. No, sir. 
·Q. 7. Didn't ie11 you how ··bad he 'vas beat J.IP? 
A. (No answer.)· · 
Q. 8. Did he say he busted his head open·; ~did he ·say he 
done that¥ 
A. No. 
Witness stands aside. 
The Commonwealth here rests its case. 
Thereupon the defendant to maintain the :issue on 
[68] his behalf, introduced 'the ::following eVidence, to.;wit: 
DR. M. J. ALEXANDER. 
Dr. M. J. Alexander, a witness on behalf of the defend-
ant, after being first duly .sworn, testified as follows : 
DIRECT EXAM'lNATION. 
Mr. Peery: 
Q. 1. You are a practicing physician 1 
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A. Yes, sir. 
Q. · 2. In Pocahontas, Virginia? 
A. Yes, sir. 
Q. 3. How long have you been there? 
A. Fourteen years. 
'· 
Q. 4. Did Ed Pauley come to your office on October 3d, 
I believe, and have his head dressed 7 
A. Yes, sir. 
Q. 5. Did he tell you who beat him up Y 
A. Said Tom Keesee had beat him up. 
Q. 6. State to the jury the condition of his head and 
facet 
A. He had a two-inch cut across his left eye and a one-
inch cut through his eyelid over the left eye, a cut down the 
left side of his face, nose fractured and frontal sinus 
[69] fractured on the right side. 
Q. 7. What do you mean by frontal sinus f 
A. Right down the front of the bone here. · 
. Q. 8. Did he have a 'vound or bruise in the back of his 
headY 
A. Yes, sir. The back of his head was bruised back in 
here. His face was bleeding. 
Q. 9. Did you take his injuries down on a note book at 
the time of "your examination! 
A. Y~s, sir. 
Q. 10. Go over it slowly to the jury? 
A. The witness goes over his memorandum. 
Q. 11. I don't believe I got it all. Did you t~ke that 
down at the time you examined him Y 
A. Yes, sir. 
The Court: 
· Q. 12. ;Was that a memorandum you made f 
A. Yes, ·sir. 
Q. 13. State what the memorandum shows f 
A. I have already stated it. 
Mr. Peery: 
Q. 14. State the nat~re of those wounds? 
A. Two-inch cut over his left eye. 
Q. 15. How deep was that T 
A. Deep enough to require stitches. 
Q. 16. How many stitches? 
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A. I don't remember. He had about a one-inch cut in 
his left eyebrow? 
Q. 17. Would that require stitches! 
A. Yes, sir. 
Q. 18. How deep was it Y 
[70] A. Deep enough to require stitches. 
Q. 19. Could you tell what those wounds were in-
flicted withY 
A. No, sir, I could not tell. · 
Q. 20. He had a cut on the left side of his face requir-
ing one stitch Y · 
A. Yes, sir. 
Q. 21. Was that a deep wound Y 
A. Deep enough to require a stitch, and his nose wa~ 
fractured. 
Q. 22. How bad was his 1iose fractured Y 
A. It was fractured· pretty badly. 
Q. 23. Was it mashed? 
A. It required setting. Then he had a fracture right 
down the frontal sinus-right down the bone here. 
[71] 
Q. 24. How long was that fracture? 
A. I could not tell. It was not X-rayed. 
Q. 25. How about the wound in the back of his headY 
A. He had a good big bruise in the back of his head. 
Q. 26. Was his mouth mashed f 
A. Front tooth knocked out. 
Q. 27. Any of the rest loose 1 
.A. I don't recall that. 
Q. 28. Was there any other bruises or cuts on his head 7 
A. Cut on the right side of his nos_e. 
Q. 29. How long a place and how deep T 
A. It was not a big place, about one-fourth of one inch. 
Q. 30. Doctor, ·was he severely injured or not Y 
A. Right badly beat up. 
CROSS EXAMINATION. 
l'Ir. Royall: 
· Q. 1. Who beat him up, Doctor? 
_A. I don't kno,v, sir. 
Q. 2. Doctor, tell the jury whether or not that two-inch 
cut could have been made with an instrument of this kind? 
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A.· I ·don't know, Mr .. RoyalL 
Q. 3. :What is your idea about itT 




Q. 4. Could that cut on the side of his face been made 
with a thing like that Y 
. A. I reckon .it is possible. 
Q. 5. Could that nose that had te :be set, could it have 
been hit with that thing Y 
A. The blunt end of it. 
Q .. 6. The blunt ~end of it could have done it. How ·about 
this? 
A. That could have fractured it. Yes, :sir. The frac-
tured sinus, I think he would .have to be ·hit with the ·end of it. 
Q, 7. Suppose ~a -person was coming down ·with it that 
wayt 
.A. It could ·have done it then. 
Q. 8. What kind ·of :a wound in the baCk .of the headY 
A. A bruise. 
·:[7,2] Q. 9. Could tbai ir~ve been ·caus·ed !by him .falling 
baek :and hitting some haT.d 'surface·! 
A. Yes, sir, I expect it eould. 
Q. 10. That bniise ·could ·have been .got that wayl 
.:A. Y·es, sir. 
Q~ 11. Was his skull 'Crushed Y 
A. No, sir, not in the ·back. He had a ctack down the 
right frontal sinus. 
Q. 12. That was not a fracture .of the :skull·¥ 
A. Yes, sir. 
·Q. :13~ What ·extent? 
A. Going by feeling .it ·felt Jike it was to the point of 
limitation. 
Q.14 .. How deept 
A. It was through the sinus. 
Q. 15. Was an operation necessary T 
A. No, sir. 
Q. 16. Yon didn't penfonn an •operation? 
A. No, sir. 
Q. 17. You 'treated.those wounds? 
A. Yes, sir, and set his nos·e. 
Q. 18. Was he enabled to go .about ·his own·a:ffair-s? 
A. He -was able to go home. - . 
·Q. J:9. What time did he com·e down? 
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A. About eight that night. 
Q. 20. Were those injuries of such a nature that would 
have caused him: to have to go to bed7 
A. I don't know; some go to bed aud some don't. It 
depends on who the man is. 
Q. 21. You don't lmow whether he went' to bed or 
I73] not? 
A. No, sir. 
Witness stands aside. 
SIM FRANKLIN. 
Sim Franklin, another witness introduced on behalf of 
the defendant, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Mr. Peery: 
Q. 1. What is your name Y 
A. Sim Franklin. 
· Q. 2. Where do you live? 
A. On the dividing ridge at the head of Twin Branch. 
Q. 3. How long have you lived there, Mr. Franklin Y 
A. Well, I ha.ve been living up there forty years, about 
that. 
Q. 4. How long have you known Ed Pauley? 
A. Right down to about thirty-two years. 
Q. 5. How long have you lmown Tom Keesee? 
A. About seven years. 
Q. 6. You remember about three months ago being in 
the to,vn o~ Pocahontas and hearing _Tom Keesee make some· 
remfl,rks concerning Ed Pauley here, the defendant, and, if 
so, state to the jury what it was? 
A. It has been three months· or a little over I was 
[74] there-I had been in the New York hardware store-
I was in there and come out and he slapped me on the 
shoulder. .He then said ,vhat in the hell did you tear my gate 
down for, and he said what gate; he said on the· mountain 
and he said I have not been down there since you put a gate 
up, and he said that God damned son-of-a-bitch tore it down, 
and I said who and he Ed Pauley. He said I will kill hint 
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one of these days or he will kill me, one of us will die with 
our shoes on. The -ass~stant bank boss called out to me and 
I turned and walked from Mr. Keesee, and from that time to 
this we have not heard any talk; that is all I heard him say. 
CROSS EXAMINATION. 
Mr. Royall: 
Q. 1. Are you related to Mr. Pauley or his wife? 
A. No, sir. 
Q. 2. Had you ever had any trouble with Mr. Keesee? 
A. No, sir. 
Q. 3. Mr. Keesee said some body had been tearing his 
gates down! 
A. That is all he said to me. 
Q~ 4. And he left the impression that Mr. Pauley had 
been tearing them down? 
A. Yes, sir. 
'Vitness stands aside. 
[75] .JI1tti LEWIS. 
Jim Lewis, another witness introduced on behalf of the 
defendant, being first duly sworn, te.stified as follows: 
DIRECT EXAMINATION. 
Mr. Crockett: 
Q. 1. What is your name' 
A. James Lewis. 
· Q. 2. Where do you live? 
A. Boissevain, Virginia. 
Q. 3. How long have you lived there? 
A. About twenty years. 
Q. 4. Do you know Ed. Pauley here? 
A. Yes, sir. · 
Q. 5. · How long have you known him? 
A. Ever since I can remember. 
Q. 6. Do you know Tom Keesee Y 
A. I ha~e been knowing him for about fourteen years. 
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Q. 7. Back in 1925 do you remember .hearing ~Ir. Kee-
see make some remarks about 1\tir. Pauley? 
· A. I was down the ridge there above Boissevain-! 
saw Mr. Keesee-! called him Uncle Tommy, and I made a 
step by him and he said is that you Jim, and we stopped and 
got to talking and so he started out by talking about two fel-
lows-one for being drunk-under the influence of liquor and 
the other had talked-and said Ed. Pauley was going to turn 
him up the first chance he got anyway. Ife says Ed Pauley 
had accused me of killing his dog mid I never. done that, and 
he said but I am going to get him the first time he crosses my 
path. Said I am going to get him or he is going to 
[76] get me. And then he went. on to tell me about his gun 
and made an attempt to show it to me. He had come 
up by the saw mill, and I said that is all right, Uncle Tommy, 
I don't care anything about seeing it. He said he was go-
ing to get Ed Pauley if the gun would fire, provided Ed did 
not get him, and 've changed the subject off then onto some-
. thing else. It was getting late and I went on down the 
ridge. 
Q. 8. That is the only time you ever talked to l1im con-
cerning it' 
A. Yes, sir. 
CROSS EXA~fiNArriON. 
Mr. Royall: 
Q. 1. Said he was going to get Ed Pauley if Ed Pauley 
did not get him~ 
A. Yes, sir. 
Q. 2. Ed Pauley did get him 1 
A. Yes, sir. 
Q. 3. What was he going to turn Ed PaulP,y up for' 
A. Liquor, provided he seen him with it in any 'vay. 
Q. 4. If he seen Ed Pauley with liquor in any way he 
'vas going to turn him up? 
A. Yes, sir. 
Q. 5. \Veil, "rhat elseT 
A. And said Ed Pauley accused him of killing his dog 
and said he had not done it. 
[77] Q. 6. He claimed Ed Pauley was accusing him of 
something that he had not done? 
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A.. Yes, sir. 
Q. 7. Were you on friendly terms with Mr. Keesee! 
A.. Well, just passed and· re-passed. We were not as-
sociating with one another. He was out home a few times. 
Q. 8. He would not associate with you t 
. A. We would not have anything to do with him. He 
was a bad man. He tried to raise a r~cket with my mother 
about a line fence. 
Q·. 9. And that is the reason you are here, because you 
were.mad at him and were trying to besmirch his charactert 




Q. 1. You say he is a bad manT 
A. Yes, sir, from all the attempts--
The plaintiff, by counsel, objected to the foregoing 
question, and any answer made thereto, and moved the · 
Court to strike out the same, which motion the Court 
sustained, to which action and ruling of the Court the 
defendant, by counsel, at the time excepted. · 
Witness stands aside. 
ELBERT LUCA.S. 
Elbert Lucas, another witness introduced on behalf of 
the defenda~t, being first duly sworn, testified as follows:· 
DIRECT EXAMINATION. 
Mr. Pe·ery: . 
Q. 1. I believe your name is Elbert Lucas? 
A. Yes, sir. 
Q. 2. Where do you live, Mr. Lucas Y 
.l\.. Boissevain. 
Q. 3. How long have you lived there? 
A. Thirteen years. 
Q. 4. Did you know Ed Pauley Y 
A. Yes, sir. 
Q. 5. Ho'v long have you known him' , I 
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A. Thirteen years. 
Q. 6. Did you kno'~ T.om Keesee 1 
A. Yes, sir. 
Q. 7. How long have you known him? 
A. A bout six years. 
Q. 8. You remember· about tlurtyj days before this 
trouble between Ed Pauley and Mr. Keesee hearing Mr. Kee-
see make remarks about Mr. Pauley? 
A. He said he was going to kill him, God damn him, if 
it took him a year to do. it. 
Q~ 9. How long before. this trouble did he say that? 
A. About thirty days. 
Q. 10. Where were you' 
[79] A. In front of the postoffice at Pocahontas. 
Q. 11. He said damn him, he was going to kill him if 
it took him a year? 
A. Yes; sir. 
CROSS EXA~1INATION. 
~fr. Royall: 
Q. 1. Ho'v did he happen to tell you? 
A. We were talking. 
Q. 2. Who was present f · 
A. Nobody but me and him. 
Q. 3. Was you an officer f 
A. No,' sir. 
Q. 4. How did he happen to tell you 7 
A. He up and told me just like men will when they get 
a talking. 
Q. 5. Is that the kind of talk you have when you. get . 
out a talking? How did the subject come up? 
A. · He got to talking. 
Q. 6. He said he 'vas going to kill Ed Pauley1 
A. Yes, sir. 
Q. 7. And you said Amen to it 1 
A.. No, sir . 
. Q. 8. were you mad at him 'l 
A. No, sir. 
Q. 9. He was a good man and let you ride in his car? 
A. I paid him for every trip. 
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Q. 10. Any man will let you ride if you pay him Y 
[80] A.· I suppose he will. 
Q. 11. He ran ~ jitney tnen Y 
A. He was in them days. 
Witness stands aside. 
JOHN TERRY. 
John Terry, another witness introduced on behalf of the 
defendant, being first duly sworn, testified as follows· 
DIRECT. EXAMINATION. 
Mr. Peery: 
Q. 1. · I believe your name is Elbert Terry Y 
A. No, John Terry. 
Q. 2. Where do you live at, Mr. Terry? 
A. In the edge of West Virginia. 
Q. 3. Next to Jenkinjones t 
A. Yes, sir. 
Q. 4. You know Mr. Pauley~ 
A. Yes, sir. 
Q. 5. How long have you known him? 
·A. Thirty years. · 
Q. 6. Ho'v long have you kno'vn Tom Keesee T 
A. About seven years. · 
Q. 7. Do you remember hearing Mr. Tom Keesee mak-
ing some remarks concerning Ed Pauley, and, if so, state to 
the jury what they were 7 
- A.. He told me a year ago this month. 
[81] Q. 8. - About a year ago? 
A. Yes, sir, that he meant to kill Ed Pauley ~ooner 
or later·. I was ·worki11g on the road when he told m~ that, 
I was coming from Boissevain store. 
Q. 9. Did hr say anything about being ready? 
A. He had his gun-took his gun out of his hip pocket 
and told me he was ready. 
Q. 10. And he was not going to take two years to do it? 
A. Yes, sir. 
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CROSS EXAMINATION. 
Mr. Bowen: 
Q. 1. I thought you said a while ago it would only take 
him one year f 
A. No, sir. . 
Q. 2. Which did you say 7 
A. I said it would not be two years to do it. 
Q. 3. Which is right7 
A. He said inside of two years. 
Q. 4. Why did he want to make it two years Y 
A. I don't know why' he wanted to do that. 
Q. 5. You live in West Virginia, do you Y 
A. Yes, sir. 
Q. 6. How did you get over here? 
A. Well, I came over here by automobile. 
[82] Q. 7. How did you come over here this timef 
A. I came in a car. 
Q. 8. Were you summoned in this. case; what officer 
summoned you? · 
A. No officer summoned me. 
Q. 9. You had no spite against Mr. Keesee T 
A. No what? 
Q. 11. You came all the way froni West Virginia here 
to tell it? 
A. Not a purpose, no. 
Q. 12. What did you tell it to the jury for; did you 
have any purpose in telling it to the jury? 
A. They called me in here to tell it. 
Q. 13. You came from Vv est Virginia to tell itT 
A. No. 
Q. 14. Where did you come from? 
A. I have some sons-in-la"r-I came over on a visit. 
Q. 15. Why didn't you go and visit your son-in-laws f 
A. I did. 
Q. 16. Are you related to ~fr. Pauley T 
A. Not a bit in the world. 
Q. 17. Related to his wife? 
A. No, sir. 
Q. 18. Just come here to say that Tom l{eesee said he 
was going .to kill Mr. Pauley¥ 
A .. Yes, sir. 
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Witness stands aside. 
[83] ED CARTER. 
~:. ·i 
Ed Carter, another witness introduced on behalf of the 
defendant, beipg first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
!Mr. Peery: 
Q. 1. I believe your name is Ed Carter 9 
A. Yes, sir. 
Q. 2. Where do you live atY 
A. Big Vein. 
Q. ·a. How long have you lived thereY 
A. Thirteen or fourteen years .. 
Q. 4. Do you Jmow Ed Pauley¥ 
A. Yes, sir. 
Q. 5. How long have you known him Y 
A.· Ever since he was a boy. 
Q. 6. Do you know Tom Keesee Y 
A. Knowed of him for three or four years, I would say. 
Q. 7. Do you remember in May of this year hearing Mr. 
Keesee making some remarks concerning Mr. Pauley, and, 
if so, state to the jury what it was Y 
A. He was in Elliott-Frazier's store, and he said hold 
on Ed-and he said your name is Ed too, do you lmow Ed 
Pauley and he said 1 am going to have to kill that fellow 
over that line fence. I said I reckon not; I am in a hurry, 
you will have to excuse me, and I went away. 
Q. 8. He wanted to talk to you about it¥ 
.A. He might. 
Q. 9. When did that happen t 
[84] A. About the 26th of l\Iay. 
CROSS EXA~IINATTOX. 
Mr. Bowen: 
Q. 1. Where was that? 
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A. In Elliott-Frazier's store. 
Q. 2. In Pocahontas, Virginia T 
A. Yes, sir. 
Q. 3. Where did you live, at Big VeinY 
.A. Yes, sir. 
Q. 4. Was he acquainted with you 7 
.A. Said to me your name is Ed, too. 
Q. 5. He didn't mean to say you were as bad as Ed 
Pauleyf 
.A. · I reckon--
Q. 6. He was comparing you with Ed Pauley and you 
did not like that Y 
.A. No, sir ... 
Witness stands aside . 
• JAMES FERN. 
James Fern, another witness introduced on behalf of the 
defendant, being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
Mr. Peery: 
Q. 1. I believe your name is James Fern "I 
[85] -A. Yes, sir. 
Q. 2. Where do you live Y 
A. Pocahontas. 
Q. 3. Ho'v long have you' lived there? 
A. Two and a half years. 
Q. 4. Do you know Mr. Pauley here? 
A. Yes, sir. just bat·ely kno'v him. 
Q 5. Do you kno'v T. J. Keessee 7 
A. Yes, sir, just was aquainted ·with him. 
Q 6. Two or three days before this trouble happend 
between Mr. Keesee and Mr. Pauley, did you hear Mr. Kee-
see making some remarks concerning Mr. Pauley, and, if so, 
state to t_b.e jury 'vhat it was Y 
A. Yes, sir, he, this man Pauley, came down the street 
-me and Mr. Keesee was coming just across to the company 
store, and Mr. Keesee said i~ I had my pistol or my gun he 
~l);id I would kill the damn son-of-a-bitch. 
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· Q. 7. Mr. Fern, the way I understand it was that you 
and Mr. Tom Keesee were coming up one side of the street 
in the town of Pocahontas, were you not Y 
·A .. Crossing the street and Mr. Pauley came down the 
other side. 
Q. 8.' Tell the jury ·again what he said? 
A. Mr. Keesee said--
Q. 9. As soon as he saw Ed Pauley¥ 
· A. You wait and let me do the talking. 
[86] The Court: Wait a minute. Let him go ahead. 
The Witness: 
A. Mr. Keesee said if I had my gun, the best I remem-
ber it now, I would kill the da.mn son-of-a-bitch. 
Q. 10. Did he say anything further than that he was go-
ing to settle with Ed Pauley? 
A. He· said I am going to have it out in a day or so, that 
is the best I remember. 
CROSS EXAMINA'fiON. 
Mr. Royall: 
Q. 1. That is what he said 1 
A. Yes, sir. 
Q. 2. You live in Pocahontas f 
A. Not exactly. I live the other side of Pocahontas. 
Q. 3. Yon say you live just below Pocahontas Y 
A. About a mile. 
Q. 4. Below Pocahontas Y 
A. Yes, sir. 
Q. 5. In Virginia f 
A. Yes, sir. 
Q. 6. That was right in the town of Pocahontas? 
A. Yes, sir. 
Q. 7. That is where he done the· talkingT 
A. Yes, sir. 
Q. 8. Who did you tell that toY 
A. Well, the boy came home Sunday evening and 
[81.] told me about the difficulty, and I said it is no more 
than I expected-no more than I was expecting to 
hear of. 
Q. 9. That is the first tinie you ever mentioned it? 
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A. Yes, sir, that was a£ter I heard it. 
Q. 10. You had never told anybody before¥ 
A. No, sir. 
Q. 11. Did it occur to you as a law abiding citizen to no-
tify any people of that neighborhood;. you didn't tell an of-
ficer about that? 
A. No, sir, if I would tell that I would report them up 
every day. 
Q. 12. Then Keesee. was doing about what all of them 
did? 
A: That 1s about the majority. 
Witness stands aside. 
BERT EDWARDS. 
Bert Edwards, another witness introduced on behalf of 
the defendant, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
:Nir. Peery: 
Q. 1. I believe your name is Bert :mel wards Y 
A. Yes, sir. 
Q. 2. Where do you live at? 
A. Boissevain. 
Q. 3. Ho,v long have you lived up there T 
A. About three years. 
[88] Q. 4. Do you know Ed Pauley? 
A. Yes, sir. 
Q. 5. Did you know ~r .. T. l{eesee? 
A .. Yes, sir . 
. ·· Q. 6. ·Were you up there on the mountain at the scene 
of the killing of T. .J. Keesee right afterwards? 
A. Yes, sir. 
Q. 7. Ho'v long after the killing? 
A. I suppose about twenty or thirty minutes. 
Q. 8. Who else was· there at the time Y 
A. Ernest Goodwin, Mont Miller, Mrs. Keesee and Mr. 
Asbury, 
Q. 9. Did you see an axe laying al'ound there, 1\!Ir. Ed-
wards? 
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A. Yes, sir, there was an axe laying between Mr. Kee-
see and the car. 
Q. 10. Did you see an ·axe laying around· there Y 
A. Yes, sir. 
Q. 11. How far was Mr. Keesee lying from the carY 
A. About five feet. 
Q. 12 •. How close was the axe lying to Mr.-Keesee? 
A. The handle was about 14 inches. 
Q.. 13. The handle was about 14 inches from Mr. Kee-
see's handT 
A. Yes, sir. 
Q. 14. Was it the handleY 
A. Yes, sir. 
Q. 15. And the handle was to,vard Mr. Keesee Y 
A. Yes, sir. . 
Q. 16. And about 14 inches from his hand? 
A. Yes, sir. 
Q. 17. Who moved that axe T 
[89] A. Meredith, Mont Miller's little boy. 
Q. 18. Who told him to move itt 
A. I never heard. Mrs. :hHller was talking to him. 
Q. 19. ·Was there any blood on the axe T 
A. Yes, sir. 
Q. 20. How much Y 
A. A strip about that long. 
Q. 21. On the blade or the pole of the axe Y 
A. On the pole of the axe. 
CROSS EXAMINATION. 
The Court: 
Q. 1. What do you mean by the pole of the axe? 
A. The back-kind of the top part. It only had one 
blade-that sharp part. 
Mr. Royall: 
Q. 2. Who took the axe up there? 
A. I don't. know. 
Q. 3. You said a little boy took it away ? 
A. Yes, sir. 
Q. 4. Where did he take it' 
A. He was carrying it toward the house. 
Q. 5. He carried it towards his father's house? 
' 
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A. Yes, sir. 
Q. 6. There was blood on the axe about the size· -rif your 
t.hree fingers .as you indicated? 
A. Yes, sil;. 
Q. ·7. What" kind of blood was it? 
.[90] A. I could not 'tell 'you. ··rt .,was red is· all that I 
can tell you. · 
Q. ·8. ·Most blood is red T 
A. Yes, sir. 
Q. 9. Did you ever. see any blood that was ·not ·red? 
A. No, sir. 
Q. 10. Was it chicken bloodY 
A. I don't know whether it was chicken blood or hu-
·ma~·blood or·what it· was. 
Q. 11.. All ·kind of blood is· red T 
·A. ·Yes, sir. 
Q. 12. Where was "Tom· Keesee at that time 7 
A. ·Lying in front of the car. 
Q. '13. Dead:t 
A. I suppose ·so. 
Q. 14. You know he was dead? 
A. ·Yes, sir. 
Q. 15. Do you know who had killed hini T 
.Defendant, .by counsel, obje·cted to the ·foregoing 
question, ·which .. o\Jjection .the Court -sustained. 
Witness stands aside. 
FRANK S~IITH. 
Frank ·Smith, another witness introduced on behalf of 
the defendant, being first duly sworn, testified as :follo,vs: 
DIRECT 'J~JXAMINATION. 
Mr. Peery: 
Q. 1. I believe your name is Frank Smith, is it not' 
[91] A. Yes, sir. 
Q. 2. Where do you live 1 
A. Pocahontas. 
Q. 3. How long have you lived there? 
A. About· six years this December. 
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Q. 4. Do you know Ed Pauley? 
A. Yes,.sir. · 
. Q. 5. Did you know Tom Keesee Y 
A. Yes, sir, I lmew him. 
_l; 
Q. 6. Do you remember going up on- top of the moun-
tain to rob some bees with ·Mr. Keesee? 
A. Yes, sir, I went with him. 
Q. 7. What remarks did he make and what did he do? 
· Mr. Royall: 
Remarks about who 7 
Witness: 
A. He came after me with his car to go and rob his 
be·es, and I told him that I could not go that evening, that I 
could go the next evening if nothing happened. He said he 
. would be back after me. So he came after me. He was 
afraid of the bees. He could not rob them he claimed, and 
I went with him to rob the bees and w~ got to the Hopkins 
hollow_)Vhere we left the car, and I noticed in the bucket-
we had several buckets and a dish pan or two, and there was 
that package in one of the buckets, and he insisted that he 
take that bucket and he had a gun in that bucket in- a 
[92] pap\r bag. . . 
Q. 8. Did you see the gun Y 
A. Yes, sir. When he came back to the car and when 
he picke·d the bucket up the gun ran down against the side of 
the b:ncket and ding led against the bucket. We went on and 
robbed his bees, and he said he never went on that hill that 
he was not prepared for lVIr. Pauley; that they were going to 
have trouble. 
Q. 9. And--he always went up there prepared' 
A. Yes, sir: 
Q. 10. What did he have that gun inY 
A. A paper bag-a paper poke. 
Q. 11. Did he remove it from the paper bag? 
A. When we ~ot to the house he did. 
Q. 12.- What did he do witl1 the gun! 
A. Put it in l1is pocket. 
OROSS EXAMINATION. 
Mr. Royall: 
Q. 1. Said he was going to have trouble with Mr. 
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Pauley? 
A. Said that when we were going up the mountain. 
Q. 2. Where do you live Y 
A. In Pocahontas. 
Q. 3. In the town f 
A. In the edge of the town at the cemetery. 
Q. 4. What do you do Y 
A. Work in the car shops. 
Q. 5. When was it he told you this? 
[93] A. It was the latter part of JuneY 
Q. 6. Last .J nne? 
A. Yes, sir. 
Q. 7. What day in June~ 
A. I could not state what day it was. 
Q. 8. You didn't communicat~ that to Mr. Pauley, dicl 
youY 
A. No, sir. 
Q. 9. Mr. Pauley didn't know what Mr. Keesee had 
told you? 
A. Np, sir, he did not. 
Q. 10. Did 1\tir. l{eesee make any statement that he and 
Pauley had had trouble? 
A. He said that he had had some trouble before that? 
Q. 11. Did he say Mr. Pauley had threatened him Y· 
A. No, sir, he did not say that Pauley had threatened 
him? 
Q. 12. Didn't say that? 
A. No, sir. 
Witness stands aside. 
JOHN ASBURY. 
John Asbury, another witness introduced on behalf of 
the defendant, being· first duly sworn, testified as follows: 
DIRECT EXAMINA.TION. 
Mr. Peery: 
Q. 1. I believe your name is .J olm Asbury? 
A. Yes, sir. · 
[94] Q. 2. Where do you live? 
A. I Jive at Boissevain. 
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Q. 3. How long have you, lived there f 
A. :Eight years ·last ·March. 
Q. 4. Did you know T •. J. Keesee Y 
A. Yes, sir. 
Q. 5. Do you know Ed PauleyT 
A. Yes, sir. 
-- ~ ' 
Q. 6. Was you present at the tr.ouble Mr. Keesee and 
'Mr. Pauley had the other Sunday;· right afterwards Y · 
A. Well, were rsupposed to. be ·the first ones on the 
ground. - · 
Q. 7. How long after the killing? 
A. I had gone up something like nea-rly .a: half mile-
I went part qf the way in a run and. part of the way in a 
walk 
.Q. -8. You think you were "about the first one there Y 
A. Supposed to be, yes, sir. There was no men :there 
when I got there. 
Q •. 9. Tell the ·jury what position Mr. Keesee.was·lying 
in regard to the car, etc? 
A. When I got there the first .thing) I walketlup-there 
1 is an old che~tnut log there that hid him .and I walked around 
it to look at him and looked in front of· him between him and 
~the ·car and there lay· an axe, and when I was ·standing· there 
Mr. {M:ont Miller's .little boy walked around· me arid came in 
·and ·picked the ·axe :up and I said don't tech nothing here at 
all until there is an inquest held, and instead of' him 
[95] letting the axe alone he set·the .axe down and lent the 
handle up against the front end of the: 'CaT~ ··and ·Mont 
Miller said to his son go take that a:x:e to the -:house, but 
whether he taken it to the house I could not say. 
Q. 10. Mont ·Miller :got ;}rim. to . take it Y 
A .. Yes, sir. . 
.Q. 11. How far was Mr.· K.eesee from .the caT; how 
many ·feet? 
car? 
A. Not Yery far. 
Q. 12. Four-or five.·feet? 
A. I guess it was. 
Q. 13. Was the axe lying between Tom Keesee-.and.uhe 
A. Yes, sir, with the handle toward this ;'\vay. 
Q. 14. With the handle toward Tom ·~eesee Y 
A. Yes, sir. 
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Q. 15. How far was the handle of the axe from Mr. 
Keesee's hand, his bodyY 
A. About as close to his body as ary one of-his hands. 
Maybe eighteen or twenty inches, maybe not so far., I never 
measured the distance. 
CROSS EXAMINATION. 
Mr. Royall: 
Q. 1. Which side of the body 'vas the axe· on, Mr. As-
bury! 
A. He was lying with his hea¢1 up this way-which hi!::l 
head away from the car and the axe was right toward the 
body some,vhere-the handle right there somewhere. 
Q. 2. Eighteen or twenty inches away from him Y 
[96] A. Yes, sir. 
Q~ 3. Did you observe the axe closely Y 
A. No, sir. 
Q. 4. Did you see any blood on it? 
A. No, sir. 
Q. 5. How close were you to it. You were right. at the 
axe at the back of the dead man two or three feet from it. If 
there had been blood on the axe don't you think you could 
have seen it Y 
A. If there was any blood on the axe that must have 
been a very little stain. . 
Q. 6. You saw· the Iitle boy have it in his hands 1 
A. Yes, sir. ' 
Q. 7. And told the little boy to put it down? 
A. Yes, sir. 
Q. 8. You didn't see any blood 1 
A. No, sir, didn't see any blood. 
Q. 9. Are you related to the parties in any way, to Mr. 
Pauley's wife? 
A. No, sir. 
Q. 10. Were you on friendly terms with Mr. l{eesee~ 
A. Sirf 
Q. 11. Were you on friendly terms with 1\{r. J(eeseeY 
A. Yes, sir. We "rere speakable. I had worked a heap 
for him. I had quit and harl not worked from him for a year 
or tWo. 
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. [~7] RE-DIRECT EXAMINATION. 
Mr. Peery: 
Q. 1~ 1.\tir. Asbury, did you pick the axe up in your handY 
A. No, sir. 
Q. 2. You did not have it in your hands? 
A. No, sir. 
Q. 3. Did not look at it close at all? 
A. No, sir. I was looking more at the dead man and 
paying more attention to that than anything else. 
Witness stands aside. 
H .. N. MORRIS. 
H. N. Morris, another 'vitness introduced on behalf of 
the defendant, being first duly sworn, testified as follows: 
DIRECT EXA.MINArriON .. 
Mr. Urockett: 
~- l. .Mr. Morris, where do you livet 
A. Boissevain. 
Q. 2. Do you hold any official position in this county 1 . 
.a. Deputy sheriff. 
~- 3. You live at Boissevain? 
A. Yes, sir. 
Q. 4. ·where were you on the day that T. ·J. Keesee was 
killed? 
A. I was at home. . 
Q. 5. Was the shooting reported to ·you f 
[98] A. Yes, sir. 
Q. 6. ·Who reported it? 
A. Why, three different parties. 
Q. 7. What did you doY 
-A. I went out there. 
Q. 8. Did you see Mr. Pauley1 
A. Yes, sir. 
Q. 9. Where did you see 1\tlr. Pauleyf 
A. At his home. 
Q. 10. Had Mr. Pauley endeavored to escape or what 
did he do? 
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.A. He sent for me to come out there. He sent a fellow 
named Dillon and his son said he had had trouble and wanted 
to give- up. 
Q. 1l. You went to his house and found him at home¥ 
.A. Yes, sir. 
Q. 12. W'bat condition was Mr. Pauley in when you 
found ·him Y · · . 
.A. Pretty badly beat up. 
Q. 13. I want you to describe to· the jury the condition 
that man was in; his physical condition when you got up to 
his homeY . 
A. He had a cut under this left eye here and one over 
the eye, a bad lick in the back of the head-the way it was 
bruised, and he had one tooth out, and he had a large swollen 
place in his forehead, blood all over him and his pants and 
·shirt practically torn off of him. 
· Q. 14. Have ·you got his pants and shirt¥ 
·A. ·Yes, sir. 
Q. 15. Will you get them Y 
[99] A. Yes, sir. 
The witness procures and produces in Court the 
axe, shirt and trousers. 
Q. 16. I want you to sho'v the jury that pair of trousers· 
and tell them where they. came from? 
A. They were the onee Ed Pauley had on in tbe fight. 
Q. 17. .The ones he had on when you sa'v him Y 
A. The ones he had on at the house before I took him 
to jail. 
Q. 18. Tell.the jury whether or not that strip you have 
was torn out of the trousers 'vhen you saw Mr. Pauley have 
them on? 
A. It was not in there. 
Q. 19. I believe that is correct, is it not, that that strip 
is torn out at the right rear hip pocket? 
A. Yes, sir . 
• Q. 20.. This shirt and this other stuff, what is that? 
A. That is the shirt Mr. Pauley had on in the fight, 
when it was going on. 
Q. 21. Is that all of it or is there some left? 
A. There is some over there in the brushes yet; I did 
not pick up all of it. 
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Q. 22. Wher:e did you get that shirt.Y 
A. There where the fight was,. 'vhere the dead man was. 
Q. 23. You picked them up near where Tom. Ke~see 
was? 
A. Yes, sir. 
Q. 24. Was that shirt in that condition wh~n you 
[100] found itY 
A. Yes, sir, torn all to pieces~ 
Q. 25. Where did that axe come from'? 
A.·- I 'know where I got it. 
Q. 26. Where did you get it Y 
A. Sticking in a stump near Mont Miller's house. 
Q. 27. Tell the jury if when you found the axe at that 
point whether or not there was blood on it and where the 
blood wast 
A. There is some of the blood on there, they can see 
that. There was blood all over the axe when I pulled it ·out 
of the stump. I was told there was an axe,. and I said where 
is it, and Mont Miller said it is at the house-my axe is, and 
I said I want to see the condition of it and I said~I want to 
see it, and I pulled the axe out of the stump and it was all' 
over blood. 
Q. 28. Was the blood on the blade or· the back of it Y 
A. All around there, but I don't know what sort of 
blood only it was blood. 
Q. 29. You found that axe sticking in the stumpY 
A. Yes. sir. 
Q. 30. Tell the jury whether or not Mr. Pauley gave 
you a pistol? 
A. Yes. sir, he gave me a pistol. I have it here. 
Q. 31. I now offer in evidence the ax~, the clothes and 
the pistol. 
The Court: All of these things are admitted into 
[lOll the evidence. 
Mr. Crockett: 
0. 3?.. Wl1o gave you that revolver? 
A. Mr. Ed Pauley. 
Q. 3R How many empty cartridges were in itY 
A. Two. 
Q. 34. Tell the jury the condition it was in Y 
A. There "rere two empty shells in this gun and the 
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other threewere loaded. I said to Mr. Pauley-! said Mr. 
Pauley how many shots did you fire Y 
The Court : Don't give his answer. 
!fr. Crockett : · 
Q. 35. There were two empty cartridges in the gun Y 
A. Yes, sir. 
Q. 36. The pistol holds five? 
A. Yes, sir. 
Q. 37. What became of those empty shells 1 
.A. I had them in my pocket at home. I was afraid the 
children would get a hold of them, and I looked for them this 
morning and could not find them. They bad beeri shot. 
· Q. 38. You went to look for them and they were gone? 
A. Yes, sir, they were gone out of my pocket. ·I think 
the children must have misplaced them. 
Q. 39. Do you know anything about a paper bag that 
was found near the point ·where 1\tir. Keesee was shot 7 
A. Yes, sir. 
;[102] Q. 40. What about it f 
A.. I don't know whether or not I vt"ould be allowed 
to tell what caused this· subject to come up. 
The Court: Don't say anything but what you saw, 
not what anybody. told you .. I am g·oing to let him tell 
where he found the paper bag. 
Mr. Crockett: I want in where he was told to go look 
for the paper bag a~d then where he found it. 
The Court : ·Who told him. 
Mr. Crockett: The defendant, and the information 
he acted on. 
The Court: I think it is evidence for him to tell 
where he found the paper bag; the rest is excluded. 
Mr. Crockett: 
Q. 41. Tell the jury whether or not you found on Tom 
J{eesee's body a paper bag, and, if so, what the condition of 
it was and what became of that pape.J;:·."bag? 
A. I found a paper.bag there near the car .and I exam-
ined it to see what it looked like. In the bag was a piece of 
ne·wspaper that had been rolled around something and some-
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thing had been taken out of the b~g, and.we brought 
[103] the bag over to Court but seems lik~ it .disappeared 
out of the car. 
Q. 42. WhenT 
·A. Today. 
Q. 43. And you had that bag here today! 
A. Yes, sir. 
Q. 44. You and J. G. Cox, the constable,"had itt 
A. Yes, sir. 
Q. 45. And it disappeared today Y 
A. Yes, sir~ 
Q. 46~ Have you searched for that bag in the last few 
minutes1 
A. Yes, sir, it was covered up in the automobile with 
a blanket of a thing. 
CROSS EXAMINATION. 
Mr. Royall: 
Q. 1. · Mr. Cox, ho'v long after the trouble was it that 
Mr. Pauley sent for you T · 
A. Mr. Pauley sent for me right close to 12 :00 o'clock. 
It might have been 12 :30. I was fixing to sit down to the din-
ner table. 
· Q. 2. W a.s that the first information you had' 
A~ No, sir. 
. Q. 3. You heard there had been a tragedy or accident? · 
A. Mont Miller's wife came first, and I went to the doc-
tor's office and called Squire Reese arid Mr. Cox in 
[104] order to hold an inquest. 
Q. 4. Did he have these clothes on Y • 
A.· That shirt he did not have on, it was torn off. 
Q. 5. Where was ~he shirt Y 
A. This shirt was down there in the woods. 
Q. 6. Where did you get the axe? 
A. Stuck in a stump at Mr. Mont Miller's home. 
Q. 7. ·Mr. Morris, you say there are blood stains on it·f 
A. Yes, sir. 
Q~ 8. Was anything said down there at Mont M.iller 's 
at that time about some chickens having been killed Y 
The defendant, by counsel, objected to the forego-
ing question, which objection the Court sustained. 
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Q .. 9. Do. you.know what.kind of blood this isY 
A. No, sir. 
Q. 10. All you know is that Mr. Pauley surrendered f 
A. Yes, sir. 
Q. 11. This is the pistol. This chamber·could hold five 
shells¥ 
A: Yes, sir. 
Q. 12. And if there was three in it and two out that was 
all there was in it? 
A. Yes, sir. 
Q. 13. And if three were loaded two would be empty? 
A. Yes, sir, it was full, with the exception of the two 
that had be.en fired out. 
Q. 14. That is the pistol that he did the killing 
. [105] withy 
A. Yes, sir, that is the one he said he fired wi'th. 
Witness stands aside . 
. J. G. COX. 
J. G. Cox, another witness ·in traduced on behalf of the 
defendant, being first duly sworn, testified as follows: 
DIRECT EXA:h1INATION. 
Mr. Peery: 
Q. 1. Mr. Cox, I believe your name is J. G. Cox? 
A. Yes, sir. 
Q. 2. Where do you live? 
A. Pocahontas. 
Q. 3. How long have you lived there? 
A. Twenty soine years. 
Q. 4. In what officia1 capacity do you act? 
A.· Constable. 
Q. 5. You have been for some years a town officer? 
A. Yes, sir. 
Q. 6. How long have you been an 'officer in the county 
and town? 
A. About twenty years. 
Q. 7. Was you up at the scene of the killing of Mr. l{ee-
see several Sundays ago, afterwards? 
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A. After he was killed, yes, sir. They sent for me 
[106] and I went up. 
Q. 8. How long before you got up there had it hap-
pened? 
A. I don't know exactly. I don't know what time he 
was killed. 
Q. 9. Ther~ was several people already there when you 
got there? 
A. Yes, sir. 
Q. 10. Did yon see the position that Mr. Keesee was 
lying in in reg·ard to the carY 
A. Yes, sir. 
Q. 11. Describe it to the jury Y 
A. He was laying in front of the car. ~he car run out 
in a little old road, and he was out in front of the car five or 
six feet. 
Q. 12. Did you see Ed Pauley right after that 7 
A. Yes, sir. 
Q. 13. Whereabouts did you see him? 
A. At his house. 
Q. 14. What condition. 'vas his head and body in; what 
condition was his face and how was itT 
A. He was beat up pretty bad. 
Q. 15. Can you describe the wounds? 
A. He had a tooth knocked out and his nose was brok-
en, a cut up over here and a cut in the nose, was bleeding 
very freely a.nd then he had some cuts in the back of his headY 
Q. 16. What was the condition of his clothes and where 
did you find part of them? 
A. He was nearly naked. His pants was torn off 
[1071 and his shirt was torn off of him. 
Q. 17. Where did you find the shirtY 
A. Where Mr. ~Keesee was laying. 
Q. 18. Is tha.t shirt over there the shirt? 
A. Yes, sir. 
0. 19. And those trousers are the ones he had on? 
Q. 20. The hip pocket was torn off. This i~ them. 
When I Reen Ed at the honse he had on these pantR. and this 
here was found out where-right close to where Mr. Kee·see 
was laying. 
Q. 21. I believe that is hls right hip pocaket in his trous-
ers? 
A. Yes, sir. 
Q. 22. Where was that found, :&Ir. Cox, that piece in 
your handY 
A. It w-as fGund out near where l{eesee was killed. 
Q. 23. Where did you find that axe Y 
A. Down at Mont 1\:Iiller 's house right outside the 
fence sticking in a stump. 
Q. 24. What 'vas its condition in regard to having 
blood on itT 
A. It had blood on it. 
Q. 25. On the pole or handle? 
A. On the blade all around here, on the pole and on tbe 
handle here. 
Q. 26. Was there any at the point of the blade? 
A. Well, no, it had been stuck in a stump. 
Q. 27. What got this blood off of it? 
A. I cut up a still. It 'vas the only thing I got 
[108] hold of. I got a whole lot of it cutting that still up. 
Q. 28. Where did you find that still? 
A. Under a hog pen. 
Q. 29. Whose hog pen? 
A. Mont Miller's. 
Plaintiff, by counsel. objected to the foregoing ques-
tion and any answer made thereto, and moved the Court 
to strike out the same, which motion the Court sustained, 
to which action and ruling of the Court, the defendant 
at the time excepted. 
Q. 30. Before or after the killing? 
A. After. 
Q. 31. How close was it to 1\iont Miller's house? 
A. Right out on the yard. 
Q. 32. Ho'v many feet? 
A. Maybe one hundred and fifty, maybe· not over a. huh-
dred. · 
CROSS EXANIINArrrON. 
Nir. Royall : 
Q. 1. Who tore the pants off of Nfr. Pauley? 
A. I don't know-I don't know. 
Q. 2. Who tore his shirt of£ of him Y 
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A. I don't lmow. 
Q. 3. Who put the blood on the axe! 
A. I could not tell you that. , 
Q. 4. You said there looked like there had been right 
smart doing around there Y 
[109] A. Yes, sir. 
notY 
Q. 5. Did you see that old rake over ·thereY . 
A. Yes, sir. 
Q.. 6. That was there Y 
A. Yes, sir. 
Q. 7. . There had been a general malee there, had there 
A. There looked there had been a fight. 
Q. 8. But Tom Keesee was dead, was heY 
A. Yes, sir. 
Witness stands aside. 
JOHN ASBURY. 
John Asbury, a witness, having heretofore testified, be-
ing recalled, testified as follows: 
DIRECT EXAMINATION. 
Mr. Peery: 
· Q. 1. Mr. Asbury, does that look like th~ same axe that 
you saw up there at the killing of J(eesee f 
A.. Yes, sir, it looks like it. I could not say it was it. 
CROSS EXAMINATION. 
Mr. Royall: 
Q. 1. How long since you saw the axe 7 
A. Not ·since that day? 
Q. 2. Didn't have it in your hands that day? 
[110] A. No, sir, I never picked it :up. 
Q. 3. It may have been another axe? 
A. Yes, sir, it could have been. It was the same kind 
of an axe and the same kind of a handle in it. 
Q. 4. It looks like the same one and you think it is T 
A. Yes, sir. 
Witness stands asjde. 
99 
BERT EDWARDS. 
Bert Edwards, a witness, having heretofore testified,. be-
ing recalled, testified as follows: 
DIREC·r EXA~1INATION. 
Mr. Peery: 
Q. 1. Mr. Edwards, is that the same axe; does it look 
like the same axe that you saw .near Tom Keesee's body? 
A. Yes, sir. 
0ROS8 EXAMINATION. 
No cross examination. 
Witness stands aside. 
[111] MRS. E. D. PAULEY. 
·Mrs. E. D. Pauley, a witness introduced on behalf of the 
defendant, being first duly sworn, testified as follows: 
DIRECT EXA.MINATION. 
Mr. Peery: 
Q. 1. I believe you are the wife of Ed Pauley, the dP-
fendant here? 
A. Yes, sir. 
Q. 2. How long have you· been married to Ed Pauley? 
A. Twenty-seven years. 
Q. 3. How m~ny children have you f 
A. Four children. 
Q. 4. Whereabouts do you live, Mrs. Pauley¥ 
A. Live at the mouth of Boissevain. 
Q. 5. A bout a mile up on the mounts Y 
A. Yes, sir. 
Q. 6. How long have you lived up there? 
A. Seven years. 
Q. 7. On the Sunday that the trouble happened he-
tween Mr. Keesee and your husband, state to the jury from 
the beginning to the end in plain words what happened, and 
talk loud, so they can hear? 
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A. Well, my husband and myself was out there picking 
up chestnuts and he decided to go out to Mont Miller's house; 
said he wanted to go out there ,and get a pint of liquor. we 
went on out and by the way we had to go we passed 
[112] the car. Mr. and Mrs. Keesee, Mr. Miller and Mrs. 
Miller were all out there at the car, and we passed 
those people Mr. Keesee and his wife they didn't speak or 
we did not and we went on and spoke to Mr. Miller and his 
wife and we wet:e playing with the children and helping to 
carry the children to the house. Mr. Pauley said to Mr. 
'Miller-come here a minute I want to speak to you. We got 
about twenty steps from the car and so he came on out to 
where Mr. Pauley and myself were at-his and his wife and 
Mr. Pauley said "I want to buy a pint of liquor, Mont," and 
he said all right I have a quart at the house, and we went on 
down to the house, ~fr. Pauley and· myself .and Mr. Miller 
and his wife and I carried the little crippled girl from there, 
and when we got to, the house his wife said "Mont, you have 
not got any liquor, I just sold the last quart'' and shoot the 
money. Mr. Pauley said that is all right, and so we talked a 
few words. We didn't go in the house and we left and went 
on back the way 've came. We came out by the corn field 
and we went right back by the corn field. We got about half 
way out there and Mont overtook us, so we went on out to 
where Mr. Keesee a~d his wife were standing, and Mrs. I{ee. 
see called Mr. Pauley a bad name, cussed him and asked him 
what he was trying to do, trap him or what and ran right up 
to his face and he pushed her back like that, and no 
[113] sooner than he did this Mont Miller hit him. I don't 
know what he hit him 'vith and knocked him down-·· 
he knocked him down and when he knocked }.!r. Pauley down 
he WRS right onto him-rhrht across him and held him--
Q. 8. Now, Mrs. Pauley, just a minute. You sav vou 
went down to the house with your husband and Mont Miller 
and his wife? 
A. Yes, sir. 
Q. 9. And in the meantime he had asked him for somp 
liquor? 
A. Yes. sir. 
Q. 10. Did Mrs. Miller tell you that she did not have 
any liquor¥ · 
A. Said she had sold" the last quart. 
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Q. 11.. I believe you said you turned and started back 
here. You had to go by the car? 
A. Yes, sir. 
Q. 12. And Mont ~filler caught up with you about half 
way? 
A. Yes, sir. 
Q. 13. Who was at the car, lVIrs. Pauley, when you and 
'}(font Miller and your husband got back there? 
A. There was no one there but }fir. and Mrs. Keesee~ 
Q. 14. Were they inside the car or on the outside? 
A. They were on the other side of the road. 
Q.-15. What 'vere the first words spoken? 
A. Before now? 
Q. 16. What did she call him~ 
A. A God damn son-of-a-hitch. 
Q. 17. Go ahead. Who called him that' 
[114] A. 1\tirs. J{eesee. 
Q. 18. T. J. l{eesee's wife? 
·A. Yes, sir. 
Q. 19. 1Vhat did she do~ 
A. Mr. Pauley p1ished her back and ~font hit him and 
knocked him down. 
Q. 20. ~font Miller was behind? 
A. More behind with them in front. 
Q. 21. Wl1at did he strike Ed with? 
A. I could not tell you whether it 'vas his fists or what 
he had. 
Q. 22. Whereabouts did he strike him? 
A. Right back h~re somewhere. 
Q 23 Did he knock him down i 
iL Yes, sir. 
Q 24. Did :niont l\Iiller jump on him 1 
A. Yes, sir, and then :Mr. l{eesee jumped on him. 
Q. 25. No, he didn't when he first hit him and knock-
ed him down. 
A. I did not see it then. 
Q 26. \Vhen your husband was knocked down and 1'fout 
lV[iller jumped -on him, where was Tom Keesee? 
A. Standing a little "~ay from them. 
Q 27. How far? 
• 
A. Something about hvo or three foot. 
Q 28. vVhere were was you? 
·10!-! 
A. Right back of them. 
Q 29. And what was Mont doing when he had your hus-
band down? 
A. Beating· him. 
Q. 30. ·What with. 
A. I don't know what he first had beating him with, 
but he was beating .him with this axe. 
Q 31. How long had he had him down before you 
[115] saw him? 
· A. Just a little 'vhile. 
Q 32 Where was he striking him at~ 
A. About the eyes-striking at his face. 
Q 33. What did you do? 
A. I tried to get him off of l1im. 
Q. 34. What 'vas Tom Keesee doing t 
A. Striking him on the legs. 
Q.· 35. What did you do? 
A. :J\~Irs. l{eesee tried ·to get him away from him, and 
so I shoved her over in the brush and Mr. Keese~and saw 
Mont had this axe first and when he got-1.\IIr. Pauley ·was 
trying to keep him from beating him in the face he had to 
drop the axe. 
Q. 36. Tom l{eesee picked it up? 
A. Yes, sir, and struck him in the leg·s. 
Q. 37. Tom J{eesee was beating him with the axe' 
A. Yes, sir. . 
Q. 38. How did you get them off? Your husband was 
on the flat of his hack and ~{ont Miller was sitting astride 
of him and ~Irs. l{eesee 'vas helping. along·. Ho,v did you 
manage to get them off? 
A. I throwed her over in the brush and caught him by 
the back of the pants and jerked him off. 
Q. 39. Tom Keesee? 
A. Yes, sir. I threw his 'vife over in the brush and 
[116] caught him by the back of the pants and Mr. Pauley 
got out from under him. 
Q. 40. He got up. II ow did he g·et up? . 
A. I don't know. He got up and started to run, and 
Mont Miller grabbed him in the hip pocket and tore his 
clothes off and Tom Keesee ran after him with this axe. 
Q. 41. You mean that Tom Keesee run flnd carried this 
axe after him? 
•· 
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A.· And ·Mr. Pauley, when he got to the car Tom ICee-
see headed him off. Where he got this gun I don't know. 
Q. 42. When did you first see Tom Keese~ with the 
gunf 
A. When he got to the car. 
·Q. 43. What \Vas it taken out of? 
A. Out of a paper bag-out of that paper bag. 
Q. 44. What did he do then? 
A. When he was taking it out o~ the paper bag Mr. 
Pauley shot at him. 
Q. 45. When Mr. Pauley shot what did l1e do? 
A. He dodged behind the car. 
Q. 46. Tom Keesee headed him off? 
A. Yes, sir. 
Q. 47. All right, go ahead? 
A. And when Mr. Pauley run behind; when he fired 
the first shot he ran back this way and Tom Keesee ran 
right around here. 
Q. 48. And cut him off? 
A. Yes, sir, and had the gun up at his face like that 
and 1\tfr. Pauley shot at him and killed him. 
Q. 49. And Tom Keesee ran around the car and 
[117] came out on the outside? 
A. Yes, sir. 
Q. 50. Where did you go then? 
A. We went home. 
Q. 51. You left there' 
A. Yes, sir. 
CROSS EXAlVIINATION. 
Mr. Royall: 
Q. 1. :Nirs. Pauley, when :Nfr. ICeesee and Mont Miller 
had your husband down, was that before or after you had 
thrown :N[rs. Keesee out in the bushes and picked up Mr. 
Keesee ·by the pants f 
A. That was the last fight. 
Q. 2. "\\That were you doing all the time that lVfr .. ICee· 
see and 1\tfont had your husband down? 
A. I \vas trying to get them off of him. 
Q.·3. Did you haYe that rake over there? 
A. I never seen anything out there like that. 
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Q. 4. Don't you know you had that thing there beating 
Mont Miller off of Ed Pauley? 
A. No, sir, I did not have anything but my hands. 
Q. 5. That was all you needed Y 
A. That was all I had. 
Q. 6. You didn't have that rake~ 
A. No, sir. 
Q. 7. Did yon see it there that day¥ 
A. I never saw anything there like that. 
Q. 8. Where did it come from Y 
[118] A. I don't know, sir. 
Q. 9. You never saw it at all? 
A. No, sir. 
Q. 10. You t~ll the jury that you never sa'v that there 
that day? 
A. No, sir. 
Q. 11. Never sa'v anything there that looked like that? 
A. No, sir. 
Q. 12. Where did you see ~Ir. l(eesee have the pistol? 
A. He had it right at the left side of the car first. 
Q. 13. What was he doing with it? 
A. Getting it out of a paper bag. 
Q. 14. Is that all he 'vas doing 'vith it at that time Y 
A. Yes, sir. 
Q. 15. Later on where 'vas hef 
A. He had it right at ~Ir. Pauley's face. 
Q. 16. Why didn't he shoot him-why didn't Tom Kee. 
see shoot him if he had it up there? 
A. (The answer made to this question was not audible.) 
Q. 17. Show the jury how lfr. l{eesee was holding the 
pistol Y 
A. (The witness illustrated to the jury the manner in 
which the pistol was held.) 
Q. 18. Is that the way 1\Ir. Keesee was holding it?· 
A. Yes, sir. 
Q. 19. I-T e had it up like that pointing· it at him? 
A. Yes, sir. 
[119] Q. 20. Right in full view of him? 
A. Yes, sir, when ~Ir. Pauley shot him. 
Q. 21. What kind of a gun did Mr. l{eesee have? 
A. I could not tell you a bout the handle of it. The bar-
rel a.ud all was a bright looking gun. 
-J.05 
Q. 22. At that time your husband had already shot that 
shot at him 1 · 
A. When he ran the gun in his face. 
Q. 23. When Mr. Keesee had the gun up as you illu-
strated, Mr. Pauley had shot at him? 
A. When he was taking it out of the paper bag. 
Q. 24. After Tom Keesee got the pistol out of the pa-
per bag your husband shot? 
A. Yes, sir. 
Q. 25. J~fr. Keesee raised the pistol as you illustrated 
your husband raised his gun and killed him. Why didn't 
Mr. Keesee shoot? 
A. I guess my husband was. too quick. 
Q. 26. Your husband 'vas too quick for him? 
A. I suppose he 'vas. 
Q. 27. How close were they together? 
A. ,Just the distance of the car. 
Q. 28. ·Were they across from the car or lengthwise of 
the car? 
A. Right like this (illustrating), 1\fr. Keesee and my 
husband was this way. 
Q. 29. Your husband was at the fi·ont end of the carY 
A. He 'vas at the back end. 
Q. 30. Mr. Keesee was at the front end Y 
[120] A. Yes, sir. 
Q. 31. vVhere was ~Irs. l{eesee 1 
.. A.. She had went away. 
Q·. 32. Who was there 1 
A. 1\tir. l{eesee, myself, and my husband when the-last 
shot was fired. 
Q. 33. Your husband and ~:lr. l{eesee were not Qn good 
terms, were they-they had been at outs for a long time had 
they not? 
A. No, sir. 
Q. a4. your husband had knocked him down in the 
town of Pocahontas after a trial he had, had he not' 
The defendant, by counsel, objected to the forego-
ing' question, which objection the Court sustained. 
Q. 35. Were ~·ou at that trial¥ 
A. No, sir. 
Q. 36. You don't kno'v it of your own knowledge. 
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' The I defendant, by counsel, objected to the forego-
ing question, which objection the Court sustained. 
Q. 37. That 'vas on Sunday morning, was it, that this 
shooting occurred Y 
A. Yes, sir, the third day of October. 
Q. 38. You say your husband started out in the morn-
ing by wanting to get a pint of liquor from Mont ·Miller? 
A. Said he was going out to see if he could buy a pint 
of liquor from Mont Miller. 
Q. 39. He went on to the house to get it 7 
[121] A. Y~s, sir. . 
Q. 40. Your husband had a pistol with him? 
A. Yes, sir. · 
Q. 41. And he wanted liquor? 
A. Yes, sir. 
Q. 42. And he was hunting for Keesee? 
A. No, sir, he was not. 
Q. 43. You saw him out there, didn't you 7 
A. When we got right at the car. We didn't know he 
was there until we got right at the car. 
Q. 44~ Where were you all starting that morning? 
A. -Why, we went to Mont Miller's. 
Q. 45. Yes? 
A. We were startin~: to ~font ~filler's. 
Q. 46. Starting to Mont Miller's for liquor? 
A. (No answer.) 
Q. 47. State whether or not about a year ago last sum-
mer you told Dorothy Miller that your husband was going to 
kill. Tom Keesee.? 
4· N~, sir, I never told anybody that. 
. Q: 48. You kept that to yourself 7 
A. I never heard him say it. . 
Q. 49. After the scuffle ;vas over where did your hus-
band go nrRt "rhen he got off the ground where Mont Miller 
was beating ·him? 
A. He ran to the car. 
Q. 50. Why did he run that way? 
A. That was. the way he 'vas supposed to go home. 
Q. 51. That was the way he came up here? 
[1221 A. Yes, sir. 
0. 52. Went back tl1e same way you came? 
A. Yes, sir. 
lCY/ 
Q. 53. In going back he passed Tom l{eesee in Tom 
l{eesee 's car 7 
A. (No answer.) 
Q. ~4. That is right? 
A. (No answer.) 
RE-DIRECT EXAlVIINATION. 
Mr. Peery: 
Q. 1. Mrs. Pauley, when you all first went down and 
passed Keesee in the car and at the same time, I believe, you 
said you called out Mont Miller, did you or your husband at 
that time do any cussing or swearingi 
A. No, sir, not a 'vord. 
Q. 2. Had either you or your husband mentioned Tom 
Keesee? 
... A. Never called his name not a time. 
Q. 3. Did either of you make any threats toward him Y 
A. No, sir, his name was not called or Mrs .. Keesee 
either one. 
Q. 4. Did you curse that day' . 
A. · Well, I guess I said something that was not very 
nice? 
· Q. 5. ''Then? 
A. After the fight was over. 
Q. 6. Before the fight, lVIrs. Pauley, did you curse T 
A. No, sir., I never said a word at all. 
Q. 7. How many shots were fired T 
[123] A. Two sl1ots. 
Q. 8. You say two shots were fired? 
A. He fired one shot and missed him and the next one 
he fired killed him. 
RE-CROSS EXAl\fiNA'l'ION. 
Afr. Royall: 
Q. 1. No one else didn't fire any hut lVI1·. Pauley? 
A. I did not hear any. 
Q. 2. !fr. l{eesee did not fire any? 
A. That was all the shots I heard fired. 
Witness stands aside. 
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~IRS. ~fONT MILLER. 
}Jfrs. :Niont 1\'Iiller, another witness being introduced on 
behalf of the defendant, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION. 
·~rr. Crockett : 
Q. 1. I believe you are the wife of J\.font Miller? 
A. Yes, sir. 
Q. 2. And a daughter-in-law of Mrs. T. J. Keesee? 
A. Yes, sir. 
Q. 3. Does tllat look like your axe; the axe you had 
around your place that morning? 
[124] A. I could not say. 
Q .4. I say it looks like it, does it not Y 
A. I could n9t say. 
Q. 5. I want you to tell the jury whether or not you cut 
any chickens' heads off at your house that morning with the' 
axe that you and your husband had at the house! 
A. I did not. 
Q. 6. I believe you had chicken or intended to have 
chicken for dinner? 
A. I had chicken for dinner. 
Q. 7. How did you get the chickens' heads off? 
A. I wrung them off. 
Q. 8. Did you see the axe, the axe you and your hus-
band had about the house a short time before Mr. Keesee was 
killed; did you have that axe that morning? 
A. I l1ad the axe out close to about where he was killed 
cutting wood out that way at a log. 
Q. 9. Did you see any blood on the axe Y 
A. Didn't notice nothing like that. 
Q. 10. That was before 1\tir. l{eesee was shot Y 
A. It was in that day. · 
Q. 11. And before he was shot? 
A. Yes, sir. 
CROSS EXAl\IIINATION.-
~[r. Royall: 
Q. 1. You took the axe out there yourself? 
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[125] A. I cut the wood. 
Witness stands aside. 
E. D. PA.ULEY. 
E. D. Pauley, another witness introduced on his own be-
half, after being first duly sworn, testified as follows: 
DIRECT EXAJ\'IINATION. 
~fr. Crockett: 
Q. 1. Mr. Pauley, where do you live Y 
A. At Boissevain, about a mile up on the mountain. 
Q. 2. How long have you lived there? 
A. About seven years. 
Q. 3. Where 'vas you born and raised? 
A. Tazewell county here. 
Q. 4. What part of the county' 
A. Springville-I was born in Springvil~e. 
Q. 5. Who was your father? 
A. n·au Pauley. 
Q. 6. ·\Vhen did you remove from the vicinity of Tip 
Top or Springville Y 
A. Thirty-two or thirty-three years ago. 
Q. 7. How old are you~ 
A. I will be 46 the 5th day of next April. 
Q. 8. When you were about fifteen years of age 
[126] where did you move? 
A. Pocahontas. 
Q. 9. Have you lived in that vicinity since that time? 
A. Yes, sir. 
Q. 10. Lived in the vicinity of Pocahontas OJ,' Boisse-
vaint 
A. Yes, sir. 
Q. 11. How long have you known Tom Keesee? 
A. I have known him four or five years, I believe. 
Q. 12. Do you own any real estate? 
A. Yes, sir. 
Q. 12. Near Boisscvainj 
A. Yes, sir. . 
Q. 14. Tell the jury "rhether or not 1\'Irs. l{eesee,. who, 
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I believe, was a widow ~filler, whether she owned any real 
estate up there 7 
A. She owns adjoining me. The line fence runs be-
tween our houses . 
. Q. 15. Owns some land adjoining you 7 
A. Yes, sir. 
Q .. 16. Did you ever have any line fence trouble with 
Mr. K;eesee T · 
A. Yes, sir. 
Q. 17. When was that? 
A. A little over a year ago. 
Q. 18. Over a year ago? 
A. Yes, sir, we had a little law suit. 
Q. 19. What was the result of the law suit; how was it 
decided T . 
A. Against me. 
Q. 20. Decided against your 
A. Yes, sir. 
Q. 21. Afte.r that 'vas decided against you, did you and 
Mr. l{eesee have any difficulty 1 
A. All the time having difficulty-most all the 
[127] tiiD.e. He went through my place-T put up gates 
, across the road and I would tell him not to and told 
his wife to tell him to quit that, that I did not want to have 
any trouble with him at all. 
Q. 22. You had asked him and told him not to do it, you 
wanted to get along with him? 
A. Yes, sir; also his tenant ~Ir. John Thompson, and 
they go through our place, and he also told me to 'vatch old 
man Keesee, that he had a shot gun in the houes for me, and 
1 said you tell Uncle Tom I would like to get along with him; 
that it is all done and I don't feel hard toward him. 
Q. 23. Tell the jury whether or not you ever heard of 
any threats that he made against you? · 
A. YeA, sir, lots of them. 
Q. 24. What "ras the nature of. those threats that you 
heard of? 
l\.. :b,ellows would come to me and tell me tl1at I harl 
better watch old man Ke~see that he was carrying a gun ,.,, 
kill me. . 
Q. 25. Did you make any effort to make up with him 1 
A. Yes, sir, I told Mr. Thompson to tell 1Tncle Tom I 
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did not want to have any trouble. with him. 
Q. 26. When did you lose your armY 
A. About twenty-two years ago Y 
Q. 27. Was it accidental or otherwise? 
A. Shot accidentally with a shot gun. 
Q. 28. Where were you going on the day that Mr. 
[128] Keesee was shot Y 
A. Me and my wife 'vas out there picking up chest .. 
nuts and decided to go to Jviont Miller's and get a pint of 
liquor. 
Q. 29. Well, where did you go then? 
A. We went on down the road and went on out to Mr. 
Miller's place. 
Q. 30. vVhere was l\'Ir. and Mrs. Keesee when you 
passedf 
A. At the car. They were at the forks of the road and 
we went on. 
Q. 31. Did you speak to lVIr. l{eesee l 
A. No, sir. We spoke to 1\irs. 1\tfiller and Mr. Miller. 
Q. 32. When you got past them where did you goY 
A. Went on talking to 1\tir. Mont Miller and playing 
with his baby. 1\tfy 'vife was carrying the little crippled girl, 
and I asked him about the liquor and he said he would let 
me have the liquor and we went on to the house and his wife 
said we have just sold the last quart of liquor. And we were 
talkii1g· a bout something-first one thing and then another 7 
Q. 33. Were you in a good humor Y 
A. Yes, sir. . 
Q. 34. What did you do then? 
A. We· went on back up there and stood there and 
talked four or five minutes. • 
Q. 35. Did you come back the same 'vay you went? 
A. Yes, sir, like right here is the house and right here 
is the gate and here is the car and I got to where the car wa-:; 
at. 
[129] Q. 36. Was your wife coming hack w·ith you? 
A. Yes, sir. 
Q. 37. When you got back to the car what happened! 
A. When we got back to the car-right to the car, why 
there is w·here· I shot him at. 
Q. 38. When you got back to the car what did you findt 
A: There wa~ "Nir. l{eesee on one side and lVIrs. Keesee 
·----.....--- ------
11~ 
on the other side. 
Q. 39. Was Mr. Keesee in the car? 
A. No, sir. 
n· "' 
i:l -
Q. ·40. Did you come directly to that carY 
A. No, sir. · 
Q. 41. Where was J\IIrs. l{eesee? 
A. On one side of car and Mr. Keesee on the other. 
Q. 42. How far from the car were theyY 
A. Thirty or forty feet from the car. 
Q. 43. What happened when you got back up there T 
A. Mrs. Keesee she came up to me-she came running 
up to me and used bad language, and said what are you try-
ing to do today, trying to trap us and jumped on me. 
Q. 44. Had you spoken to her before Y 
A. No, sir, not a 'vord. 
Q. 45. Tell the jury whether or not you had spoken to 
Tom Keesee? 
A. No, sir. 
Q. 46. Tell the jury whether or not you had said any-
thing at aU with reference to Tom Keesee? 
A. No, sir. 
Q. 47. When she came up to you what did she say ·r 
[130] A. She said you God damned son-of-a-bitch you 
are trying to trap us this morning, and by that time 
Mont J\IIiller hit me. 
Q. 48. V\7here 1 
A. In the back of the head. 
Q. 49. What did he hit you withY 
A. No, sir, I could not tell you. 
Q. 50. What effect• did it have on you 1 
A. Knocked me down in the brush and he got astride of 
me and we wrestled around and he got an axe and hit at me 
a lick or two and I thought he was going to kill me. 
Q. 51. What was l{eesee doing-f 
A. Hacking--
Q. 52. Where 1 
A. Around the shoulders and around the legs, and by 
that time I said they were going to kill me, ,and I managed 
to g·et my hand out from under him and old man l{eesee had 
this axe hitting at my legs with it. I got out from there-
! don't kno'v how-l turned over on my side and got so I 
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~ould get my hand on the ground and got out from under 
him. 
Q. 53. Where did ~Ir. l{eesee hit you with the' axeY 
A. lVIr. Keesee hit me iu the face. 
Q. 54. vVith the axe? 
A. Yes, sir, he 'vas hitting across lVIont 's shoulder. 
Q. 55. How 'vas Mont holding you? 
A. I 'vas down this way. 
Q. 56. He was holdhig your hand 1 
A. Had both of his hands holding my hand. 
[131] Q. 57. Tell the jury 'vhether or not you had his 
thumb in your mouth 1 
A. No, sir, I did not. 
Q. 58. Was he holding your one hand ,vith both of his 
and sitting a~tride of you T 
.l\. Yes~ sir. • 
Q. 59. Wl1at was Tom Keesee doing? 
A. Hitting at me "rith this axe. He hit me In the head 
once or hvice-I could not tell how many times. 
Q. 60. What happened then; did you get out Y 
A. Yes, sir. 
Q. 61. When you got up what happened? 
A. I ran off out the road. ~1:ont grabbed these pants 
auq tore this piece out and he tore my shirt off and tore this 
pocket out, and I 'vent out to the car, and old man Keesee 
was in front· of me getting a pistol out of a paper bag, and 
I shot at him with that gun. Shot at him one time on that 
side of the car and he dodged on the other side 'vith the g11n 
up and 1 shot at him and l1e fell that quick. 
Q. 62. Wl1ere was the axe when he fell? 
A. I could not tell you. 
Q. 63. You did not see it any more? 
A. No, sir. 
Q. 64. Where 'vas Tom Keesee? 
A. He had this gun up and looking me in the face. 
Q. 65. He had the gun drawn on you? 
A. Yes, sir. 
Q. 66. After you got up from the ground what did you 
do; after you got up from under J\lfont Miller Y · 
· A. I ran. 
Q. 67. 'Vhich way Y 
[132] A. Out the road. 
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Q. 68. Where were you goingY 
A. Going on where the car was. 
Q. 69. What stopped you? 
. -- , . 
-- - ''"' 
A. Qld man Keesee was around here with hi~ gun. 
Q. 70. Met you in front of the carY 
A. Yes, sir, with- the gun, then is when I shot. 
Q. 71. Was there any way for you to get home without 
going that way? 
A. I could have went by l~oissevain. 
Q. 72. You could have gone around the earth, but if 
went that road you would have to run over Tom Keesee to 
get the're? 
A. Yes, sir. 
Q. 73. What effect did those bruises on your face haveT 
A. I went to Dr. Alexander about five days every day 
for a bout five days. 
Q. 74. For five days? 
A. Yes, sir, every day. 
Q. 75. How many shots did you fire that dayY 
A. Fired two. 
Q. 76. Fired two shots' 
A. Yes. sir. 
Q. 77. Any other shots :fir,~d that yolt know oft 
A. I never heard any. 
Q. 78. Did you ever curse Tom •Keesee on that day 1 
A. No, sir. 
Q. 79. You did not Y 
A. No, sir. 
Q. 80. Why did you shoot Mr. Keesee? 
A. Because he was trying to shoot me. 
Q. 81. At the time you fired 'vas your face bleed-
[133] ingT 
A. Yes, sir, I was all over blood. 
Q. 82. Was your shirt on or off of you? 
A. It was off of me: 
Q. 83. Did you see that thing over there that day? 
(Counsel refers to the "wagon tong-ue" which has been in-
troduced in evidence.) · 
A. No, sir, I did not. 
Q. 84. Did you see it there or not T 
A. No, sir. 
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A. No, sir. 
Q. 86. Did your wife hit you with that? 
A. I don't think so. 
Q. 87. Who hit you? 
A. Mont Miller and old man l{eesee. 
Q. 88. They are the ones that struck you 7 
A. Yes, sir. . 
Q. 89. After the difficulty where did you go? 
A. Went home. 
Q. 90. What did you do? 
A. Sent the boy down after Mr. Marks. 
Q. 91. What did Mr. Keesee get his pistol out of? 
A. A paper bag. 
Q. 92. What did Mr. Keesee get his pistol out of, a pa-
per bag? 
A. Yes, sir. 
Q. 93. Did you not tell 1\IIr. Marks to look for a paper 
poke? 
A. Yes, sir. 
[134] CROSS FJXA1VliNATION. 
~{r. Bow·en: 
Q. 1. You and ~Ir. J{eesce had not been on friendly 
terms since your trouble over the line fence? 
·A. No, sir. 
Q. 2. You had a law suit in Pocahontas? 
A. Yes, sir. 
Q. 3. He got judgment against you for half of the 
fence? 
A. Yes, sir. 
Q. 4. After he had gotten judgment against you, you 
hit him and knocked him down in the. presence of the Court 
while the trial was going on 7 
A. After· the trial was over. 
Q. 5. 'rhc Court fined you $20.00? 
A. Yes, sir. 
Q. 6. And you told the Court as soon as you were fined 
$20.00 that you would give him another $20.00 to let you do 
it over. Do you deny that you did say that? 
A. I don't remember that. 
. Q. 7. Don't you know· tlu1t you would remember it. Is 
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there anything the matter with your memory¥ 
A. No, sir. 
Q. 8. Don't you know 'vha t took place there 1 
A. Yes, sir. 
Q. 9. Did you say that? 
A. I could not say whether I did or not. 
Q. 10. If you said it why don't you remember! 
The Court : Please go to to something else. · 
[135] ~{r. Bowen: 
Q. 11. After that you went back home? 
A. Yes, sir. 
Q. 12. And you made threats against this man's life Y 
A. No, sir, I did not. 
Q. 13. On the Sunday morning you left home did you 
put that pistol in your pocket? 
A. He had made threats about me and I put it in there. 
I was going to get a pint of liquor and I didn't know what 
would happen. 
Q. 14. You knew Keesee lived in Pocahontas? 
A. Yes, sir. 
Q. 15. Why did you think you would see l{eesee Y 
A. I did not know I would see him. 
Q. 16. Why did you put this pistol in your pocket Y 
A. I went to get a pint of liquor. 
Q. 17. Who did you take it to show it toT 
A. Nobody. 
Q. 18. ~ o~ and ~font Miller were friendly¥ 
A. Yes, sir. 
·Q. 19. Who did you think you were going to see 1 
A. I put it in my pocket and took it along. 
Q. 20. Didn't you say you took it because you thought 
you might see ~Ir. Keesee? 
A. ·No. sir. 
Q. 21. Did you take it to protect yourself? 
'X. Yes, sir. 
Q. 22. Against w'l1om? 
A. From any one. 
Q. 23. Did you always carry that pistol for th~t 
[136] purpose? 
A. I did not always carry it. 
Q. 24. At the time yon pnssed hy the forks of the road 
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you sa'v Tom J(eesee and his wife, with whom you had not 
gotten along? 
A. Yes, sir .. 
· Q. 25. You did not speak to him 1 
A. Yes, sir. 
Q. 26. You only spoke to 1\tiont Miller¥ 
· A. Yes, sir. 
Q. 27. At the time you left :h-font's house you went 
along the line fence of Keesee toward the Thompson house Y 
A. No, sir. 
Q. 28. You came back along the same road 1 
A. Yes, sir. - · 
Q. 29. If you had taken the other road by the Thomp-
son's it 'voul(\ have been the short way home? 
A. It is a path"ray and a hollow between. 
Q. 30. It was the ·closest way to your home? 
A. I don't know that it is. 
Q. 31. W11y didn't you go that w·ay? . 
A. I did not feel like I had to ·run. 
Q. 31. You wanted to pass him again 1 
A. No, sir. If I wanted to I could have caug·ht him the 
first time. 
Q. 32. You went out there knowing that he was there 
when you could have gone another 'vay and avoided him T 
A. I could have went by Boissevain. 
Q. 33. You could have gone this short way? 
A. Yes, sir, I could have. 
The Court: Let the witness answer. 
[137] The Witness: I did not kno"r Tom l(eesee would he 
there. 
Q. 34. '\Vhen you went out there the very first thing you 
'val ked right up to J\:Irs. l{eesee, didn't you? 
A. She walked up to me-she came meeting me. 
Q. 35. You shot at Tom J{eesee as he run to,vard the 
house, didn't you? 
A. No, sir. 
Q. 36. You deny to the jury that yon fired those shots? 
A. I fired two shots. 
Q. 37. You den~r that at the time you fired them that 
Tom Keesee was n1nning in the direction of the Thompson 
houseT 
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A. Yes, sir. 
Q. 38. And Mont ~filler told you that you should not 
fire that pistol; that his children was sitting close on the end 
of that path Y 
A. Yes, sir, I deny that. I did not do that. 
Q. 39. ...~nd that Mrs. Keesee came to you and told you 
that your actions "\Vas wrong on Sunday and to leave, and 
you refused to leave Y 
· A: Mrs. Keesee did not tell me that. 
Q. 40. She told you she was going to get an officer? 
A. She never mentioned an officer to me. 
Q: 41. You caug·ht her in the back of her wearing ap-
parel and slapped her? 
A. I pushed her off right that way. 
Q. 42. You slapped herY 
[138] A. No, sir. 
Q. 43. You didn't slap her T 
A. No, sir. · 
Q. 44. And at the time yon pushed her off Mont struck 
you? 
A. Yes, sir. 
Q. 45. The reason for that 'vas you had struck his 
mother in his presence? 
A. She came on meeting me and I pushed her off. 
Q. 46. And at that time Tom l(eesee ·was at Mont 
Miller's? 
A. l-Ie was on one side of "the road and she was on the 
other. 
Q. 47. You had not done a thing Y 
A. Not a thing· until we got in the fight. . 
Q. 48. After you fell to the ground Mont Miller was on 
top of you? 
A. Yes, sir. 
Q. 49. Mont was doing all in his power to hold you on 
the g-round and you were trying to get up T 
.A. Yes, sir. 
Q. 50. He was undertaking to ·strike you in the face 
and you were strikiiig him back Y · 
A. Yes, sir. 
Q. 51. And you caught his thumb in your mouth? 
A. No, ·sir. 
Q. 52. You tried to get up and lVIont tried to hold you 
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back to the ground and then Tom l(eesee got an axe and 
struck you in the head and was hitting at your legs 1 
A. Yes, sir. 
Q. 53. If he was hitting at your legs wl1at prevented · 
him from striking you f 
A. I 'vas kicking at him. 
Q. 54. No one holding him; what was to prevent 
[139] him from cutting your l.egs off? 
A. I could not tell you. 
Q. 55. And Mont was on top of you¥ 
A. Yes, sir. 
Q. 57. Tell the jury then if Tom Keesee had that axe 
thereT 
A. Yes, sir. . 
Q. 58. And 1\font Miller had your back on the ground; 
what was to prevent him from striking y'ou on the head or 
legs at any time? 
A. I could not tell you what prevented him. 
Q. 59. Did anybody have hold of him? 
A. I think my wife did. 
Q. 60. Where was 1\frs. Keesee? 
A. I don't Imow. 
Q. 61. And your wife held Tom Keesee and Tom Kee-
see was restrained from striking you on the legs by reason 
of that fact! 
A. Yes, sir. 
Q. 62. After a while you turned over anti got one hand 
on the gTound f 
.A. Yes, sir. 
Q. 63. ~Iont ~filler put his hand on your hip pocket and 
tore your clothes? 
A. Yes, sir. 
Q. 64. And your clothes was exhibited here 1 
A. Yes, sir. 
Q. 65. How close were you to the rear of this carY 
A. "\Vhere I started off I was about thirty-between 
thirty and forty feet. 
Q. 66. Which 'vay 7 
A. Betw·een :Nimit 1\'Iiller and the car. 
Q. 67. Down that path? 
A. Down that road. 
Q. 68. Do,vn that road, and you were in the dircc-
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[140] tion in which the engine was pointed 1 
A. No, the car was standing like this-the car was 
right this way, standing like this. 
Q. 69. Going in the direction of lVIont Miller's' 
A. There is three roads right there. 
Q. 70. Was that car standing in the path that leads to 
the Thompson house 7 
A. Yes, sir, led to my house, to Boissevain and down 
here. . · 
Q. 71. What I am asking you is a question of fact, if 
that car 'vas not standing out of the public highway and into 
the path? 
A. Right in the forks of those roads 1 
Q. 72. In the middle Y 
A. Nearly across the roads. 
Q. 73. There is two ways? 
A. Yes, sir. 
Q. 7 4. Two ways you can go to your home, one by the 
Thompson house and the other that way? 
A. Yes, sir, I can go straight down the hill; could have 
come on down this way and gone to Boissevain. I could 
have come back this other way and come by Horns Branch, 
or I could have "rent right out the path and 'vent to my 
house? 
Q. 75. Five 'vays Y 
A. Tl1at is the general way 've go. 
Q. 76. ,._Ph ere is two short ways "I 
A. No, the short way is right through his place-cross-
ing the fence; that is the short way to our house. 
Q. 77. But that is not along a path or ·highway. 
[141] Were you traveling on tlie higlnvay or a path? 
A. Yes, ·sir. 
Q. 78. As soon as yon got up directly to him you pulled 
your pistol? · 
A. Yes. sir, as soon as I could get it out. 
Q. 79. You had your back to lVfont 1\filler ol 
A. Yes, sir. 
Q. 80. You had your face towar~ him? 
A. Yes, sir. 
Q. 81. At that time J. T. Keesee was standing in that 
car doing not a thing? 
A. He was getting a pistol out of a paper poke. 
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Q. 82. When? 
A. 1Vhen I first shot at him. 
Q. 83. How long after you got up 1 
A. I could not tell you. 
Q. 84. A minute? 
A. I could not tell you how long. It might have been a 
minute and a half. The time I could run about thirty or 
forty feet. 
Q. 85. And while you were running you had your pis-
tol in your hand 1 
A. I had it in my pocket and was getting it out. 
Q. 86. You did not have to run thirty or forty feet? 
A. I could have gotten it out after I first 'vent do'vn 
there. 
; Q. 87. I am asking yon what you did do on that occa-
sion. Where 'vas the paper poke that Mr. Keesee was taking 
his gun out ofY 
A. He was on the left hand side of the car. 
Q. 88. The paper poke was in the carf 
[142] A. He had it in his hands. He was getting the pis-
tol out 'vhen I first saw him. 
Q. 89. Ife had seen you pass and had :not taken that pis-
tol out of the paper bag and as you seen him take something 
out of the paper poke you fired~ 
A. Yes, sir, I fired and missed him. 
Q. 90. I-Ie had his hand just pulling it out of the paper 
poke? 
A. Just about like that--
Q. 91. You saw his hand coming out of that poke 1 
A. He was getting the gun out of the paper poke on 
this left hand side of the car and I shot at him and I dodged 
around him. 
Q. 92. You didn't know 'vhat was in the paper poke? 
A. I knew lie was getting a gun. 
Q. 93. Did you say a minute ago that you sa'v his hand 
pulling the gun out? 
A. Yes, sir. 
Q. 94. Did you tell the jury you saw the gun? 
A. Yes, sir. 
Q. 95. Did yon see the gun T 
A. Yes, sir. 
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Q. 96. You fired that pistol. at that man at close 
range? 
A. Yes, sir, when he pulled that gun up. 
Q. 97. And he ran around the car to the other side! 
A. Yes, sir. 
Q. 98. And had that gun in his hand T 
A. Yes, sir. 
Q. 99. · And didn't fire at you? 
[143] A. No, sir. 
it7 
Q. 100. And you shot at him Y 
A. I missed him the first time and I hit the next time. 
Q. 101. Tom Keesee did not have a gun and you know 
A. Yes, sir, l1e had a gun . 
. Q. 102. Why didn't he fire it? 
A. I don't know. 
Q. 103. He had plenty of chances and opportunities t 
A. I don't know. 
Q. 104. What was to prevent him after you fired the 
first timeT 
A. I could not tell you. 
Q. 105. He had plenty of time' 
A. He had time. 
Q. 106. You fired it all the "ray around Y 
A. No, sir. 
Q. 107. He could have fired three or four shots from 
the time you fired the first one to the second time? · 
A. He threw up this gun and I shot at him. 
Q. 108. He could have fired that gun three or four 
times? 
A. I dop. 't think so. 
Q. 109. How many times could he have fired it? 
A. I don't know'. 
Q. 110. How .many steps did you walk from the place 
you first shot l1im and where l1e fell? 
.A. RRek of a Ford car. 
Q. 111. A11d he was that distance from you T 
A. From the lo,ver end to the upper end. 
Q. 112. And he stopped there and pointed that gun at 
you and von fired EJt him and his gun never fired? 
A. Yes, sir. 
[1441 Q. 113. His gun was not loaded and you shot that 
-------------- --------
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man without any lawful cause or reason~ 
.. A. He had that gun in his hand and I shot him because 
he had the gun. 
Q. 114. Did you see him with the axe? 
A. No, sir, I told you I didn't see him when I got up 
there when he was down there. 
Q. 115. Yon left Mont down there, and he tore your 
clothes off of you, and you saw Tom ICeesee standing by the 
car; you had left Mont 1\{iller, where did he go? 
A. When I shot the first shot Mont Miller 'vent the 
other way. 
Q. 116. If you were scuffling with Mont Miller down 
there some thirty feet how do you account for that axe being 
found up there at the car? -
A. I never said what the axe was doing up there. He 
had it hitting me with it. 
Q. 117. The axe was found between the engine of the 
car and the dead man? 
A. Yes, sir. 
Q. 118. You ancl ~'font \vere down here over thirty feet 
awavf 
·A. Yes, sir, something like that. 
Q. 119. You told the jury you walked thirty feet before 
you pulled your gnn? 
A. Yes, sir. 
Q. 120. You were standing there about the rear of the 
car and l{eesee was standing at the engine of the car and you 
fired the first shot at him? 
[145] A. When he got the gun out of the paper poke I 
fired the first shot at him and missed him; as I told 
you when he pulled the gun out of the p~per poke I fired and 
missed him and he went and started to shoot and I shot him 
that time. · 
Q. 121. J ask you if that axe was clown there wlien 
Mont Miller had yo11 clown how did it get up there? 
A. T eould not tell you. 
Q. 122. Vlhen yon got up did you see that axe? 
A. No, sir. 
Q. 123. V\7hcre was ~font l\Hller when vou fired the first 
shot! ~ 
A. When T shot tl1e first sl1ot ~font was going the other 
'vay. 
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Q. 124. After he pulled your clothes off of you, and 
when you fired the first shot Mont Miller run toward homeY 
A. Yes, sir. 
Q. 125. How did Tom Keesee get from ·down there 
thlrty feet to the car if he was beating you in the headY 
A. ·When I got out" from under him they all taken after 
me. . 
Q. 126. Who took after you ; did Keesee take after you Y 
A. They were all after me, I tell you, when they tore 
my clothes off of me. 
Q. 127. You were head of all of them and the others· 
were behind you Y · • -
A. I don't know how old man Tom Keesee got across 
this way. 
Q. 128. You said at first he was behind you? 
[1461 A. I did not say that. I said Mont was after me 
and Mont tore these clothes off of me. When I fired 
the iirst shot I missed him. Wl1en he got the gun out of the 
paper poke they were all after me. 
Q. 129. Who do you mean· by all? 
A. Old man Keesee, old lady Miller and Mont. 
Q. 130. Those three f 
A. Yes, sir. 
Q. 131. And you 'vere running and were behind Y 
A." They were somewhere around there 'vhere the car 
was at. . 
Q. 13·2. Do you mean that they were surrounding you 
or following you? 
A. It looked like he was surrounding ·me. That is the 
way it looked. 
Q. 133. And he went over there by the car and pulled 
something out of a paper poke T 
A. I sa"r him pulling a gun out of the poke. 
Q. 134. And you didn't tell the jury before that as he 
was pulling his hand from the paper poke you shot at him Y 
A. I said when he was pulling that gun out of the poke. 
Q. 135. How far had he gotten it out of the poke? 
A. I don't kno"r· 
Q. 136. Then after you :fired that shot they all left but 
you and your wife, didn't they? 
A. After t fired this first shot nobody here but the old 
man Keesee on this side when I shot him. 
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Q. 137. The next day or a day or two afterwards 
[147] George Thompson came to your. housef 
A. George worked for m.e two or three days. He 
was working for me and he was oltt there every day or two. 
Q. 138. You told him on that occasion that you were 
sorry you did not get the whole bunch 7 
A. No, sir. 
Q. 139. You didn't make tha.t statement! 
A. No, sir. 
Q. 140. You 'vere sorry that you had not killed the 
whole bunch, Mont 'Miller included? 
A. No, sir. 
Q. 141. You clidn 't make that statement? 
A. No, sir, I hated that 1 had to do that-do what I 
did do. · 
Q. 142. At the time you fired the first shot Mont Miller 
ran. Did he run in the duection of his house Y 
A. Up back. 
Q. l43. Back to his home? 
A. Yes, sir 
Q. 144. And when you got him-shot l1im, he 'vas run-
ning in the direction of his home? 
A. Yes, sir. 
Q. 145. He had gotten to his home hefore you left 
there? 
A. You mean before I left the place '1 
Q. 146 .. Yes? 
}...... I n~ver paia any attention to that. 
Q. 147. When you fired the fi~st .::;hot did Mrs. l{eesee 
run¥ 
A. Yes, sir. 
Q. 148. Both of them rau1 
A. Yes, sir, right back. 
Q. 149. IIow long did you stay there after you shot the 
last timef 
A. .Just a little bit. 
Q. 150. Did you know wh<.nl you shot that you had 
[148] killed that man? 
A. Yes, sir, didn't know whether I had shot him, 
but knew that he fell. 
Q. 151. Did you go directly back home? 
1~6 
A. Yes, sir. 
Witness stands aside. 
DR. 1VL J. ALEXANDER. 
Dr. ~M. J. Alexander, a witness having heretofore testi-
. :fled in this case, being recalled on direct examination, testi-
fied as follows: 
DIRECT EXAMINATION. 
Mr. Crockett : 
Q. 1. I believe you have been on the stand? 
A. Yes, sir. 
Q. 2.. Do you know the defendant here' 
A. Yes, sir. 
Q. 3. How long have you known him f 
A. I don't know. I have known him for a number of 
years. 
Q. 4. Do you know the people of that community in 
which he lives? 
A. Yes, sir. 
Q. 5. Do you kno'v his reputation in that vicinity for 
truth and veracity? 
A. Yes, sir~ 
Q. 6. Is it good or bad Y 
A. Good. 
Q. 7. From that reputation would you bell eve 111m on 
oath? 
A. Yes, sir. 
[149] CROSS EXA~IINATION. 
No cross examination. 
Witness stands aside. 
JOHN W. OWEN. 
John W. Owen, another witness introduced on behalf of 
the defendant, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Mr.· Crockett: 
Q. 1. Where do you live~ 
A. Pocahontas, Virginia. 
Q. 2. Hcnv long have you lived there? 
A. Thirty years. 
Q. 3. Have you ever Jwld any vfficial position in that 
town? 
A. Yes, sir. 
Q. 4. What position have you held there? 
A. Police judge. 
Q. 5. . How long we1·e~ you police judge? 
A. Thirteen years. 
Q. 6. Do you know the defendant' 
A. I do. 
Q. 7. Ho'v long have you known him? 
A. Between twenty and twenty-five years. 
Q. 8. Do you know his general reputation in that com· 
munity for truth and ve"t·acity? 
A. I do. 
Q. 9. Is it good or bad 1 
[150] A. It is good. 
Q. 10. From that reputation would you believe him 0u 
oathY 
A. I would . 
. 
CROSS EXA~1INATION. 
No cross examination. 
Witness stands aside. 
SQUIRE A. S. PEERY. 
Squire A. S. Peery, another witness introduced- on be-
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Q. 1. ~Ir. Peery, where do you live? 
A. Pocahontas, Virginia. 
Q. 2. How long have you lived thereY 
A. Eighteen or twenty years, I believe. 
Q. 3. Do you know the people of that community? 
A·. Yes, sir. 
Q. 4. Do you know the defendant Y 
A. Yes, sir. 
Q. 5. Ho,v long have you lrnown him? 
A. I have known him for twelve or fifteen years maybe. 
Q. 6. Do you kno"r his reputation in that vicinity for 
truth? 
[151] A. Yes, sir. 
Q. 7. Is tha.t reputation good or bad Y 
A. Good. 
Q. 8. From that reputation would you believe him on 
oath? 
A. I would. 
CROSS EXA~IINArriON. 
No cross examination. 
Witness stands aside. 
The defendant here rests this case. 
Thereupon the Commonwealth, to further maintain the 
issue on her behalf, introduced the following evidence in re-
buttal, to-wit: 
DORorrHY ~!fiLLER. 
Dorothy ~!iller, a 'vitness introduced on behalf of the 
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plaintiff, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Mr. Bowen: 
Q. 1. You are a daughter of ~Irs. ~r .. J.I(eescc Y 
A. Yes, sir. 
Q. 2. Tell the jury whether or not about last sum.-
[152] mer or a year ago that Mrs. Pauley stated to you when 
you were going to the spring that Mr. Pauley intended 
to get old Tom Keesee? 
A. Last summer a year ago me and Mrs. Pauley were 
going to the spring together-- · 
The defendant, hy counsel, objected to the portion 
of the answer given by the witness. 
Q. 3. Please state whether she said it or n,ot f 
A. Yes, sir. 
Q. 4. That her husband, FJ. P. ~aulcy, intended to kill 
old Tom J{eesee? 
A. Yes, sir. 
Q. 5. Didn't she say she had begged her husband not 
to do itf 
A. Yes, sir. 
Mr. Crockett: 
Q. 1. I believe you are a daugl1ter of ~Irs. Tom-Kee-
see? 
A. Yes, sir. 
Q. 2. And a Rister of ~font lVIiller? 
o A. Yes, sir. 
Q. 3. I believe you can stand aside. 
Witness stands aside. 
The Commonwealth here rested its case. 
[153] ~rhe defendant here rested its case. 
I, Ersa I-Iamilton, Official Shorthand Reporter for the 
Circuit Court of Taze,vell County, Virginia, in the case of 
13() 
Common,vealth of Virginia vs. E. P. Pauley, do hereby cer-
tify that the foregoing· is a true and correct transcript of the 
evidence and all the evidence introduced on the trial of tha 
said case of Commonwealth of Virginia vs. E. P. Pauley at 
the November Term, 1926, of said Court, as reported by me 
in shorthand. 
Given under my hand this the. 11th day of December, 
1926. 
ERSA HAMILTON, 
Official Shorthand Reporter. 
And the Court hereby certifies that the foregoing is the 
evidence and all the evidence introduced by both the plain-
tiff and the defendant on the trial of the foregoing case. 
Teste : This 24th day of March, 1927. 
[154] EDWIN P. COX, 
[155] Certificate of Exception No. 2. 
Comm~nnv:ealth of Virginia, 
vs. 




·The following instructions granted at the request of the 
plaintiff and of the defendant, respectively, as hereinafter 
noted, are all the instructions that were granted on the trial 
of this case. 
Teste: This 24th day of March, 1927. 
EDWIN P. COX, Judge. 
[1561· (1) 
These arc all instructions of the Court and are to he read 
and considered together. 
(2) 
The Court instructs the jury that if you find the defend-




·shall further by your verdict, fix his punishment at death, or 
in your discretion, by confinement in the State Penitentiary 
for life, or for any term not less than twenty years. 
If you find the defendant not guilty of murder in the 
first degree, but guilty of murder in the second degree, you 
shall say so, and you shall further by your verdict fix his 
punishment, 'vhich shall be confinement in the State Peni-
tentiary, not less than five nor more than twenty years; 
If you shall find him not guilty of murder in the first or 
second degree, but guilty of voluntary manslaughter, you 
shall say so, and you shall further by your verdict fix his 
punishment which shall be by confinement in the state peni-
tentiary not less than one nor more than five years; 
If you shall find him not guilty of murder, in the first ·or 
second degree, or of voluntary manslaughter, but guilty of 
assault and battery, you shall say so; and shall further by 
your verdict fix his punishment, which shall be by a fine not 
exceeding five lnu1dr.ed dollars, or by confinement in the 
county jail not exceeding twelve months, or both, in your dis-
cretion. 
If yon shall find him 1iot guilty, you ·shall say so, and no 
more. 
[157] No.3. 
The Court instructs the jury that murder is the unlaw-
ful killing of another person with malice aforethought. 
No.4. 
The Court instructs the jury that murder is distinguish-
ed in Virginia as murder in the first degree and murder in 
the second degree. 
No.5 . 
. The Court instructs the jury that all homicides in Vir-
ginia are presumed by law to be murder in the second degree; 
that l.s, that the killing was done with malice, but not with 
premeditation; and in order to elevate the offense to mur-
der in the first degree the hurden is on tl1e Commonwealth, 
not to prove malice (for that is presumerl), hut only premed-
,--, 
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itation and deliberation; and where the killing is proved the 
burden is upon the prisoner (and not on the Conimonwealth) 
to show an absence of malice,. in order to reduce tb.e offense 
below murder in the second degree. 
No.6. 
The Court instructs the jury that on a charge of murder 
malice is presumed from the fact of killing; when the killing 
is proved and is unaccompanied with circumstances of pal-
liation, the burden of disproving malice is thrown upon the 
accused. 
No.7. 
The Court instructs the jury that whenever the killing 
is wilful, deliberate and premeditated, the law infers malice 
from this fact. 
[158] No.8. 
The Court tells the jury that the rule of la'v is that a 
man shall be taken to intend that which he does, or which is 
the necessary consequence of his acts. 
No.9. 
rrhe Court instructs the jury that a mortal wound lh 
flicted with a deadly weapon in the previous possession of 
the slayer, without any, or upon very slight provocation, is 
prima. facie wilful, deliberate and premeditated killing; and 
throws upon the accused the necessity of proving extenuat-
ing circumstances. 
No.lO. 
The Court instructs the jury that to constitute wilful, 
deliberate and premeditated killing, it is not necessary that 
the intention to kill should exist for any particular length of 
time prior to the killing; it is only necessary that such inten-
tion should come into existence for the first time at the time 
of killing·, or any time previous thereto. 
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No.ll. 
The Court instructs the jury that the necessit~ relied 
upon to justify the killing, must not arise out of the prison-
er's own misconduct. 
12. 
If the jury believe from the evidence, that the prisoner, 
in the execution of a malicious purpose, to do the deceased a 
serious pe_rsonal injury or hurt, by wounding him, the of-
fense is murder. 
Where death ensues on a sudden provocation, or 
· [159] sudden quarrel, without malice prepens.e, t~e killing 
is manslaughter, and in order to reduce the offense to 
killing in self-defense, the prisoner must prove two things: 
First, that before the mortal blow was given,' he declined 
further combat, and had retreated as far as he could with 
safety, and, 
Secondly, he killed the deceased throug·h the necessity of 
preserving his own life, or to save himself from great bodily 
harm. 
13. 
:Nfurder in the second degree is the malicious killing of 
one person by another, without premeditation or delibera-
tion, but without provocation or upon very slight provoca-
tion. 
14. 
Voluntary manslaughter is the kilung of one person by 
another in the heat of passion brought about by some action 
on the part of the deceased, which was sufficient to arouse 
passion in an ordinary nun1. 
15. 
The Court instructs the jury that if you believe from the 
evidence beyond all reasonable doubt that the defendant pro-
voked the combat or produced the occasion between himself 
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and the said Tom l{eesee, in evidence before you, in order to 
have a pretext to kill the said l{eesee or do him some serious 
bodily harm, then the defendant is guilty of murder, as 
charged in the indictment, for the law is that a person can-
not bring on a difficulty w\th a felonious intent and 
[160] then defend his acts done in said difficulty upon the 
g.round that he was acting in self-defense. 
16. 
The Court iustructR the jury that the law of self defense 
is the law of necessity and the necessity relied on to justify 
the shooting must not arise out of the prisoner's own mis-
conduct, and if the jury shall believe from the evidence that. 
the defendant out of his own misconduct brought about the 
necessity of wounding the defendant, should they believe 
there was any such necessity, then the prisoner cannot jus-
tify the wounding of the said Tom Keesee by a plea of ne-
cessity, unless he "'as without fault in bringing that neces~ 
sity upon himself. 
17. 
'.t'he Court instruct~ the jury that if they believe froru 
the evidence that Tom l{eesee retreated in good faith, and 
that Ed Pauley, the defendant, had no reasonable grounds 
for apprehending further danger from him, the pursuit of 
the said Ed Pauley after the said Tom Keesee is not justi-
fiable, and if· under such circumstances the said Ed Pauley 
pursued and killed the said Tom Keesee, the killing cannot 
oe justified on the .ground of self-defense, unless they believe 
that 'rom J{eesee renewed the assault. 
18. 
'rhe Court instructs the jury that even though you be-
lieve that the defendant was at fault in bringing on the diffi-
culty, )ret it' you further believe that the said defendant in 
good faith withdrew therefrom, then that the right of the de-
fendant to defend himself returned to him. 
[161] 19. 
The. Court instructs the jury that the burrlen of proof is 
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upon the Commonwealth to prove beyond a reasonable doubt 
all the material facts and allegations of the indictment, or 
the defendant must he acquitted. 
20. 
The Court instructs the jul'y that the prisoner is pre-
sumed to be innocent until he is proved to be guilty beyond 
every reasonable doubt by the Commonwealth, and that the 
burden of proving the guilt of the accused rests upon th«? 
Commonwealth. 
21. 
The Court instructs the jury that if you should believe 
from the evidence that the deceased made an assault upon 
the defendant with a deadly weapon, such assault was a. fact 
of itself sufficient to raise the presumption that the life of 
the defendant was in danger or that he was in danger of se-
rious bodily harm, and was sufficient of itself to raise the 
presumption that the defendant did believe that his life was 
in danger, or that he was in danger of serious bodily harm 
and therefore if you believe these facts, no other evidence is 
necessary to prove that the defendant's life was in danger, 
or that he was in danger of serious bodily harm, or to prove 
that the defendant believed his life "ras in danger or that he 
'vas in danger of serious bodily harm, and it made no differ-
ence whether as a matter of fact deceased really meant to 
kill o!· to do serious bodily harm, since the use of such deadly 
''reapon made the danger apparent, which was sufficient. 
[162] 22. 
The Court instrnetg the jury that if they should believe 
from the evidence that the defendant shot the deceased under 
a reasonable belief that his own life was in danger, or that 
he "ras in danger of serious bodily harm, as the facts and cir-
cumstances reasonably appeared to him at the time, he was 
excusable in so doing, though such danger 'vas unreal. The 
question for tlw jury in this case is not whether the taking 
of the life of the deceased might have been safely avoided, 
but whether the accused in the circumstances in wl1ich he was 
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placed, as reasonably appeared to him, might have reason-
ably believed, and did believe it necessary to shoot as he did 
in order to save his own life, or avoid serious bodily harm. 
23. 
The Court instructs the jury that if you beli~ve from the 
evidence that the deceased made an assault upon the defend-
ant, that from the character and violence of the assault the 
said defendant could have reasonably believed that he was 
in danger of receiving serious bodily harm from such as-
sault, then the defendant had the right to resist and repel 
such assault, and to use such force as he deemed necessary 
to repeal such assault, even to the taking the life of the de-
ceased. 
24. 
The Court instructs the jury that, when a man is threat-
ened with danger, the la'v authorizes him to determine from 
the appearance and the actual status of things surrounding 
him as they appeared to him as to the necessity of resorting 
• to force; and if he acts from reasonable and honest 
[163] conviction, he 'vill not he held criminally responsible 
for a mistake as to the actual danger where other ju-
dicious men would have been mistaken. 
25. 
The Court instructs the jury that if there is a doubt in 
the minds of the jury as to whether or not the defendant 
acted in self-defense, then you must acquit him, and that 
proof of the previous good character of the defendant is to 
be considered, and if proven to the satisfaction of the jury, 
is sufficient to resolve this doubt in favor of the defendant. 
26. 
The Court instructs the jury that the evidence of good 
character is to be considered, if the case is one of reasonable 
doubt, and such proof of good character should make it pre-
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ponderate in favor of the accused, and the jury should acquit 
the prisoner. · 
27 . 
. The Court instructs the jury that the burden is upon the 
Commonwealth to prove every fact or circumstance neces-
sary to convict the accused of any offense whatever, and if 
they have any reasonable doubt as to any fact or circum-
stance necessary to convict the accused as aforesaid, they are 
bound to give him the benefit of such doubt and find him not 
guilty, and the court tells the jury that a reasonable doubt 
is ''That state of the case· which after the entire comparison 
and consideration of a.ll the evidence, leaves the minds of the 
jurors in that condition that they cannot say that they feel 
an abiding conviction to a moral certainty of the truth of the 
charge.'' 
[164] 28. 
The Court instructs the jury that the presumption ot 
innocence is not a mere form to be disregarded by the jury 
at pleasure but it is an essential and substantial part of the 
law of the land, and binding on the jury in this case; and it 
is the duty of the jury to give the defendant in this case the 
full benefit of the presumption, and to acquit the defendant 
unless they feel compelled to find him guilty, as charged, by 
the laws of the land and the evidence in this case, convincing 
them of his guilt, as chargecl, heyond all reasonable doubt. 
2~). 
The Court instructs the jury that they cannot convict 
the prisoner in this case unless all the facts proved by the 
evidence are not only consistent with his guilt, but are incon-
sistent with his innocence. For it is not enough that the evi-
dence goes to show his guilt, but it must be inconsistent with 
the reasonable supposition of his innocence. Th.e burden of 
proof is upon the Commonwealth to prove beyond a reason-
able doubt all the material facts alleged in the indictment, or 




~Phe Court instructs the jury that if there is a reasonable 
doubt in the mind of a single juror as to the guilt OF inno-
cence of the defendant, then you cannot convict. 
31. 
The Court tells the jury that they are the sole judges of 
the credibility of all_ the witnesses, and in arriving at a con-
clusion as to any material fact as to which there is a conflict 
in the testimony, the jury have the right to refuse to 
[165] accept or believe the evide1ice of any one or more of 
the witnesses and to accept that of others, if they be-
lieve that of the others to be more trustworthy. 
32. 
~'he Uourt instructs the jury as a matter of law in con-
sidering· the case, the jury arc not to go beyond the evidence 
to hunt up doubts, nor must they entertain such doubts as 
are merely chimerical or conjectural. A doubt, to justify au 
acquittal, must be a reasonable doubt, and it must rise from 
a candid and impartial investigation of all the evidence in 
the c·ase, and unless it is such that were the same kind of 
doubt interposed in the graver transactions of life, it would 
cause a reasonable and prudent man to hesitate and pause, 
it is insufficient to authorize a verdict of not guilty. Ift 
after considering all the evidence you can say that you have 
an abiding conviction of the truth of the charge, you are sat-
isfied beyond a reasonable doubt. 
[166] Certificate of Exception No. 3. 
Commonwealth of Virginia, 
vs. 
E. D. Pauley, 
Plaintiff, 
Defendant. 
'J1he foregoh1g instructions, numbered 1-17, both in-
clusive, and No. 32, were granted at the request of the Com-
monwealth, and the defendant excepted, and instructions 
-------------
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numbered 18-31, both inclusive, 'vere granted at the request 
of the defendant. 
Teste: This 24th day of ~larch, 1927. 
EDWIN P. COX, Judge. 
[167] Certificate of l~Jxception No. 4. 
A. 
The Court instn1ets the jury that if you believe from 
the evidence that defendant met deceased and that deceased 
made an overt act, indicative of an assault by him upon the 
defendant, or made an assault with a deadly weapon upon 
the defendant, and that the defendant reasonably apprehend-
ed that· deceased 'vould do him bodily harm, then you are in-
structed that the defendant had the right to repel such as-
sault with all the force deemed necessary and that he was not 
compelled to retreat from the deceased, but might in turn be-
come the assailant. 
Refused. 
E. P. COX. 
B. 
The Court instructs the jury that in considering wl1ether 
or not the defendant acted in self defense, or apparent self 
defense, you must consider that the defendant has only one 
arm; that at the time he fired, his nose had been crushed, his 
skull had been hroken, one of his teeth knocked out, and that 
there were tl1ree or more cuts in his face from 'vhich blood 
was flo·wing, and that the deceased and Mont "Niiller were in 
possession of the use of tl1eir limbs. 
Refuse{l. 
E. P. COX. 
c. 
The Court instructs the jury that a man when assaulted 
is held accountable under- the ]a,v for the exercise of such 
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judg·ment as is warranted by the circumstances ·as they reas-
onably appeared to him at the time, considering his 
[168] vision, or lack of vision. 
Fortune v. Commonwealth, ~33 Va. 678. 
Refused. 
E. P. COX. 
D. 
If the jury believe from the evidence that the defendant 
was assaulted by the deceased with snch violence as to make 
it appear to the defendant at the time that the deceased man-
ifestly intended and endeavored to take his life, or to do him 
great bodily harm, and that danger was imminent and im-
pending (even though you shall further believe that there 
was no such danger), then in that case the defendant was not 
bound to retreat, but had the right to stand his ground, repel 
force ·with force, and, if need be, kill the deceased to save his 
own life or prevent his receiving serious bodily injury, and 
in order for the defendant to have such right, it need not ap-
. pear to the jury to have been necessary for him to so act. 
Fortune vs. Commonwealth, 133 Va. p. 678. 
Refused. 
E. P. COX. 
E,. 
The Court instructs the jury that if they believe from 
the evidence that the defendant procured the pistol for the 
purpose of defending himself and not for the purpose of 
making an assault upon the deceased, then there can be no 
presumption of malice against the defendant from the fact 
of him so arming· himself with the pistol; that the fact that 
he so armed himself did not deprive him of the right 
[169] of self defense, and that if you should further believe 
. from the evidence that the defendant reasonably be-
~iev:ed that he 'vas in bodily dnnger from the deceased, such 
141 
belief being based upon an overt act or demonstration of the 
said deceased, then you must find the defendant not guilty. 
R"efused. 
E. P. COX. 
The foregoing instructions, marked A, B, 0, D, E, re-
quested by the defendant, were denied, and the defendant 
excepted. · -
Teste: This 24th day of ~{arch, 1927. 
ED"\VIN P. COX, Judge. 
[1701 Certificate of Exception No. 5. 
Be it remembered, that the defendant moYed tl1e Court 
to set aside the verdict of the jury on account of material evi-
dence discovered since the date of the trial and offered in 
support of such motion the affidavits mar~ed Defendant's 
Affidavits numbered 1 to 24, both inclusive, and the Com-
monwealth resisted such motion and offered the affidavits 
marked Commonwealth's Affidavits numbered 1 to 19, both 
inclusive, all of which affidavits, both for the def-endant and 
the Common,vealth, are. as follows: 
' 
DefmHlant 's .Affidavit No. 1. 
State of Virginia, 
County of ~razewell, to-wit: 
I, Charles Blankenship, after being first duly sworn, 
state that I am 32 years old, that I live at BoisseYain, Va. 
That I was at home on Oct. 3rd, 1926, the day that E. D. 
Pauley shot and killed T. ,J. J{eesee, near Boissevain,· Va. 
After the shooting I went to the place where ~Ir. l{eesee was 
shot in ahout 20 minutes after the shooting, and 'vhen X 
reached the place Bill Hardy, "\Vill Parton, Ernest Goodman 
and Frank Goodwin and l\ir. Keesee was lying dead on the 
ground by a For.d automobile. ~frs. T . • T. l{eesee was there 
at the n]ace and I saw the nrint of a pistol in the bosom of 
~frs. T .• J. Keesee. ~frs. TCeesee had on a very thin waist 
and T (lonld ~ee yery plainly the print of t1w pi.stol and I 
r- -------
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rcould tell positively that it \vas a pistol, and made mention 
to Berkie Arrington that if Mr.,l\{orris would search her he 
would get the pistol, but it was not done. 
I did not tell this to any one before the trial of Mr. 
[171] PaRley, and no one kne\v it, therefore I was not sum-
moned, or I would have told this on the witness stand, 
and will state this on the stand. 
I make this statement of my own free will, without any 
duress. 
CHAS. BLANKENSHIP. 
Subscribed and sworn to before me by Charles Blanken-
ship, in Tazewell County, Va., this 26th day of Nov., 1926. 
A. V. SPROLES, 
Notary Public for Tazewell County, Va. 
~Iy com. expires 9-5-28. 
hefendant's Affidavit No. 2. 
State of Virginia, 
County of Tazewell, to-wit: 
I, W. ~I. Shupe, after being first duly sworn, state that 
I am 26 years old; Live on the mountain near Boissevain, 
Va., and on the morning of Oct. 3rd, the day that T. J. l{ee-
see was shot and killed by E. D. Pauley. On that mor1nng 
I was going to see to Big Vein, V a., to see my mother, she 
had been sick, and going down the mountain on my way I 
met T. J. Keesee and :Nirs. T. J. l(eesee, his wife, about 200 
yards from the place that T. ,J. Keesee was killed, on down 
the mountain from the place of the shooting, about one and 
one-half hours before the shooting occurred. Mr. Keesee 
had a pint of liquor and we stopped and ·drank most of the 
liquor anti 'vas talking, and 1\rir. l{eesee asked me if I had 
seen Ed Pauley that morning, and I told him that I had not, 
but I guess that he was at home, then he said that he, 
[172] I{eesee, was going to kill the one-armed son-of-a-
l;itch, Ed Pauley, if he saw him if he· had to run him 
home under the l>ed, and he pulled a pistol up out of his pock-
et and said he was going to use that on him. It was bright 
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looking pistol. I told him that I would not do that, and I 
went on, because I was afraid that Ed Pauley might come 
up and I did not want to be mixed up with any trouble. 
This was about one and one-half hours before the shoot-
ing took place, and was about 200 hundred yards from the 
place .tha.t Keesee wa~ killed. 
I make this statement of my own free will, without any 
duress, and would have told it before the trial of E. D. Paul-
ey but I was not sommoned, because I had not told any one 
of having heard what I have stated until after the trial. 
W. M. (x) SHUPE. 
His Mark. 
Subscribed ·and sworn to before me by \V. M. Shupe, in 
Tazewell County, Virginia, this 25th day of November, 1926. 
1.\.. V. SPROLES, . 
Notary Pu l~lic. 
~~[y com. expires H-5-28. 
Defendant's Affidavit No. 3. 
State of Virginia, 
County .of 'l'azewell, to-wit; 
I, Emmit Jennings, after being first duly sworn, state 
rthat on Oct. 3rd, 1926, the day that E. D. Pauley shot and 
killed T. J. J(oesee near Boissevain, Va., I was close to the 
place the shooting and killing took place, and that I was on 
the scene in just a few minutes after the shOlJting. At 
[173] the time I reached the place of the shooting Mont 
lVIiller and 1\{rs. T. J. 1\:.eesee was the only ones thert~, 
~font ~filler setting· on the road just a few feet from whc:.:r•~ 
Keesee was lying and Mrs. T. .J. l{eesee was by the side of 
T .• J . .f(eesee, and there 'vas a pistol lying by the side of 1\t[r. 
J(eeseP on the ground just a few inches from his hand, and 
Mrs. T. J. l{eesee picked up the pistol from the ground and 
put it in her bosom. It was a bright looking pistol, but I do 
not kno·w 1vhat kind of pistol it was· for T did not have it ill 
my hands. I remained at the place of the shooting on]~,. a 
few minutes and went on out to ~Ir. Pauley to see· how hi:'tl 
he 'vas hurt, and remained there for some time and tlW"~l 
come hack to the place of the shooting. 
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I would have told this before the trial but no 'one asked 
me, and I-live up on the mountain and am good neighbors to 
both Mr. Pauley and ~Iont Miller and Mrs. T. J. Keesee, and 
all of them are good friends to me. At the time of the tron-
ble between Mr. Pauley and ~fr. Keesee Mrs. T. J. Kec~ee 
was on a note for me for $100.00, and still is on the note, and 
I did not wish to make her angTy with me. 
EMIT JENNINGS. 
Subscribed and sworn to before hy Emit Jennings, in 
Tazewell County, Virginia, this 22nd day of Nov., 1926. 
C. T. REES, 
Justice of the Peace. 
"[174] Defendant's Affidavit No. 4. 
State of Virginia, 
Tazewell County, to-wit: 
I, Mad~e Miller. after first being- sworn, state that I am 
the wife of 1\font Miller. son of Mrs. T. J. Keesee, that I live 
on the mountain near Boissevain, Va., on the farm of Mrs. 
T .. J. Keesee. tl1at I wns at home on the morning of Oct. 3rd, 
1926. at the time that E. D. Pauley shot and ldlled T .. J. Kee· 
see about 300 or 400 feet from my house. That at the time 
of the shoot.ine: I was at the snr1ng a short distf!nce from m'r 
house and therefore was not at the place of the shooting 'vhen 
it occurred. 
That after the shooting, just a fe'v minutes, afte1· Mont 
MilJer. mv husbnnd. l1nd ran into thP woods from the offi-
cers, I went to him and said to him "What did vou anil Mr~. 
Keesee let Ed P::tulev. a onP.-arm man. kill Mr. Keesee," and 
he said to me, ''That what Uncle Tom got by having a cheap 
pistol, he snapped the pistol in Eel Pauley's face and it did 
not fire, or he would have killed him.'' 
I further state that we, Mont or myself, has never had n 
pistol in our house since we have lived where "·e now livP, 
and if there w·as a pistol in my house on the day that 1\'fr. 
I\:eesee was killed it was brought there by some one else be-
sides mvself or 1\font Miller. 
Aft"er 1\Iont. l\r[iller ran away from the offciers after fl ... "" 
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killing of ~Ir. l{eesee and came back home just before the 
trial of ~lr. Pauley, ~Iont 1\'Iiiler and Mrs. 'r. J. Keesee, his 
mother, framed between themselves what they were going 
to swear and tried to get me to swear the same thing and 1 
told them at first that 1 would after ~lout had cursed and 
abused me, but later after 1 .had studied I told them 
{175] that I would not swear a lie, and he abused and curseu 
me, I told him that I :would do anything for him ex--
cept swear a lie and that I could not. They asked me to 
.swear that I cut hvo chickens' heads off that morning with 
the ax and swear with them, and they asked me to swea!' 
with them on the rest of their story, but I 'vould not, and they 
abused me for me not so doing. 
·They also told me that after the trial that Old Man Kee-
see had daughter ·whose husband bad two uncles on the jury 
that tried Mr. Pauley. 
They, :1_\.lrs. K~eesee and lVIont .fililler, have abused me and 
cursed me and threatened my life ever since the trial of 1\tir .. 
Pauley because I would not go on the witness stand and 
swear a lie like them, and I have been forced to go to Mr. 
~forris a deputy sheriff at Boissevain, Va., for protection 
from Mont lVIiller because I would not swear like he wanted 
to swear. They, both lVIont lVIiller and l\{rs. T. J. J{eesee, 
swore lies on the witness stand in tho trial of lVIr. Pauley and 
I know it. 
I make this statement under oath of my own free will~ 
without any duress, and I would have told it before at the 
trial but I was afraid of 1\font l\filler, my husband. 
1\tiADGIL :MILLER. 
Subscribed and sworn to before me by lVIadg·e lVIiller ia 
Tazewell County, Virginia, this 22nd day of November, 1926. 
C. T. REES, Justice 
of the Peace for Tazewell County, Va. 
[176] Defendant's Affidavit No. 5. 
State of Virg·inia, 
County of Tazewell, to-wit: 
I, Bert Edwards. after being duly-sworn, state that I ana 
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26 years old, and live near Boissevain, V a., on the mountain, 
and was at home on Oct. 3rd, 1926, the morning T. J. Keesee 
was shot and killed by E. D. Pauley on the mountain near 
Boissevain, Va., and ·that the shooting took place about 500 
yards from my house, and I was at the place of the shooting_ 
in _about 20 minutes. When I reached the place of the shoot-
ing I sa'v T. J. l{eesee lying dead by the Ford car standing 
there, I also saw· Mrs. T. J. Keesee, Mont Miller, John As. 
bury and Entest Goodwin, and I saw through Mrs. l{eesec 's 
waist, which was very thin, the print of a pistol at that time, 
she was holding it with her left bandA She was so holding· 
the pistol so as to draw her waist tight and I could see very 
plainly the print of the pistol and I am sure tp.at it was a: pi8·· 
tol. I do not know where she got the pistol, but she had it 1n 
her bosom when I got there about 20 minutes after th•1 
shooting. -
I would have stated this when I was on the witness stand 
at the trial hut I was not asked the question and did not thin1r 
that they wanted to l1ear it. 
BERT EDWARDS. 
Su hscribed and sworn to before me by Bert Edwards, in 
Tazewell County, Virginia, this 22nd day of November, 1926. 
C. T. REES. 
Justice of the Peace. 
[177] Defendant's Affidavit No. 6. 
State of Virginia, 
County of Tazewell, to-wit: 
I, ~Eldred Thompson, state that I am 16 years old, ~hHt 
I live on the mountain near Boissevain, V a., on the farm of 
Mrs. T. J. l{eesee, and just 400 or 500 hundred feet from t.he 
place that '11 •• J. J{eesee was killed by E. D. Pauley on Oct.. 
.3, 1926, that at the time of the shooting I was at home and 
saw Mrs. l{eesee after the shooting go to Ivfount Miller'~ 
house which was a bout 300 feet from the place of the shoot- · 
ing, she staid in the l1ouse of Mont J\tfiller just a few minutes 
and then came on up to our yard fence ·and staid a few min-
utes and then returned to where Mr. Kee~ee was killed, then 
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I went over to ~Iont Miller's house and saw a bright looking 
pistol on the dresser in Mont ~filler's house. I did have it 
in my hands and do not know what kind of pistol it was, I 
only know that it was a bright looking pistol. 
I would have told this ·when I was on the witness stand, 
but they did not ask me the question, and I did not know that 
they wanted to hear it. I 'vas summoned by the Common-
'vealth on the trial of ~Ir. Pauley. 
I make this statement of my own free 'viii without any 
duress. 
MILDRED THOMPSON. 
Subscribed and sworn to before me hy l\1ildred Thomp-
son, in Tazewell County, Virginia, this 22nd day of Nov., 
1926. 
C. T. REES, Justice of the 
Peace for Tazewell County, Va. 
[1781 Defendant's Affidavit No. 7. 
State of Virginia, 
County of Tazewell, to-wit: 
I, the undersigned, E. D. Pauley, do state that I am the 
defendant in the case of the c·ommonwealth of Virginia. vs. 
E. D. Pauley, which was heard at the November, 1926, term 
of the Circuit Court of Tazewell County, Virginia; that prio-r 
to' such trial I endeavored in every way possible, not only 
through myself, but through my attorney, to secure all of the 
existing evidence in my behalf; that I personally and througl1 
my attorney, ~1r. Peery, hefore the hearing, consulted with 
all witnesses, whom I understood or heard -hy rumor or re-
port. lnww ppvthing 'du11soevor about the C'ircumstances of 
tht1 cl,~rQ'P :'~):n~nst me: that prior to such trial I did not know 
~nd did not even have an intimation that Charles Blanken--
ship. V\T. l\1. Sl1upe, Emit Jennings, Madge 1\Hller, Bert Ed-
wards and l\rlildred Thompson knev"·. the facts stated in their 
flffid~lvits whirh are attDched hereto; that after such trial I 
r·eturned to my home and then for the first time learned that 
said affiants knew Anything- about the case and I then went 
with my attorney, 1vir. Peery, to sec affiant.s, who freely and 
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voluntarily, without duress and without hope or promise of 
re,vard, made the affidavits which are filed herewith. 
I do further state that before the trial of the case I rea-
lized that it ·would be important to corroborate the evidence 
of my wife and myself to the effect that deceased, T. J. Kee-
see, had a pistol at the time of the shooting, but I was wholly 
unable before the trial to learn of any evidence except that 
of my wife and myself to that effect. 
I do further state that I 'vas just as diligent as I coul~l 
be in endeavoring to secure the existing evidence in 
[179] my behalf, and that it was through no fault or negli-
gence on my part that the affiants shown in the above 
mentioned affidavits were not introduced as witnesses on the 
trial of the case. · 
At the time of the trial I did not know that they knew 
anything whatsoever about the case, and have only learned 
it since the trial. 
I do further state that I am advised that the evidence 
shown in the affidavits filed herewith is material in my dP.-
fense. 
· Given under my hand, this the 3rd day of December, 
1926. 
E. D. PAULEY. 
Subscribed and sworn to before me in Taze,vell County, 
Virginia, by E. D. Pauley, this the 3rd day of December, 
1926. 
·My commission as Notary Public will expire on the 9th 
day of July, 1929. 
NYE BRITTS, 
Notary Public. 
Defendant's Affidavit No. 8. 
State of Virginia, 
County of Taze,vell, to-wit: 
I, the undersigned, J. Richard Peery, do state that I an1 
an attorney at law, reside in the town of Pocahontas, Taze-
well County, Virginia, about four miles from the place where 
T. J. Keesee was killed; that within an hour and a half after 
such killing I was employed by the defendant E. D. Pauley 
to defend him in the charge of having killed T. J. Keesee: 
that I immediately began to work on the case and from 
[180] that time until the case was tried I endeavored dili-
gently, daily and sometimes at night, to find all of the 
existing evidence in the case and to locate all witnesses, who 
would testify in behalf of the defendant; that during all of 
tha:t time I consulted with all witnesses whom I learned 
through report or through rumor knew or were said to lmow 
anything whatsoever about the case; that even though I used 
full and complete diligence in behalf of ~£r. Pauley as here-
in~efore stated, yet, I did not learn until after the trial that 
Charles Blankenship, W. M. Shupe, Emmit Jennings, Madge 
Miller, Bert Edwards and Mildred Thompson knew the facts 
stated in their· affidavits, which are filed herewith; that it 
was not through la~k of diligence on the part of 1\tir. Paul(:~y 
or of myself that the evidence of such witnesses was not in-
troduced in behalf of ~Ir. Pauley on the trial of the ca:-;e; 
that I, as his attorney, never learned, or had any intim~ltion 
whatsoever that the said affiants knew the facts stated jn 
their affidavits, or would testify as shown therein. 
I further state that in my opinion the facts shown in said 
affidavits are material in the defense of the defendant, E. D. 
Pauley. 
Given under my hand, this December 3rd, 1926. 
J. RICHARD PEERY. 
Subscribed and sworn to he1o1·e me in Tazewell Count~ 
~r~nia, by J. Richard Peery, on this the 3rd day of De-
cember, 1926. 
1\tiy commission as Notary Puhlic will expire on the ~., ·1 
day .of July, 1929. 
[181] NYE BRI'rTS, 
Notary Public~ 
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Defendant's Affidavit No. 9. 
_; ... • •... ·· ... .. :.· 
State of Virg:inia, 
County of Tazewell, to-wit: 
I, R. 0. Crockett, do state that I am one of the attorneys 
for the defendant, E. D. Pauley, in the case of the Common-
wealth of Virginia against him, heard at the November, 192ti, 
term of the Circuit Court of Tazewell County, Virginia; that. 
before the trial, I discussed with the defendant and Mr .• L 
Richard Peery, who was senior counsel in the case, the ad. 
visal:nlity of securing all of the existing evidence in behalf 
of the defendant, and that they both told me that they had 
done all that was humanly possible, and that they kn~w of 
nothing further that could be done by them; that after the 
trial I learned for the first time that the a.ffiants, Charles 
Blankenship and others, whose affidavits are herewith filed, 
kne,v, or would state, the facts shown in such affidavits; 
that the materiality of the testimony of the affi~nts in behalf 
of the defendant is conclusive, in that the prose~ution 'VHS 
largely ·pressed upon the point that t;he deceased, T. J. J{ee-
see, did not have a pistol at the time of the shooting, and that 
in my opinion, considering the testimony introduced on tb~ 
trial, the jury would not have rendered a verdict of couvic 
tion if the evidence of the aforesaid affiants had been intro-
duced before them. 
Given under my hand, ·this December 3rd, 1926. 
R .. 0. CROCI{ETT. 
Subscribed and sworn to before me in rrazewell 
[182·] County, Virginia, by R. 0. Crockett, this the 3rd ·day. 
of December, 1926. 
My ,commission as Notary Public will expire on the 9th 




Defendant's Affidavit No. 10. 
State of Virginia, 
County of Tazewell, to-,vit: 
I, Sidney Pauley, state that I am the son of E. D. Paul-
ey, that I am 17 years old, and.live 'vith my father on the 
mountain near Boissevain, Va. 
I was at the home of my father on the day that Mr. Kee-
see was shot and killed by my father. On that· morning I 
got with Mason Shupe and we walked down the road toward 
the home of G'eorge Thompson, and when we reached the 
home of George Thompson I called George Thompson, and 
Mason Shupe went on do,vn the road down the mountain to-
wards Boissevain, Va., and George Thompson ai1d myself 
went to the home of Mrs·. Dillion, there on the mounta1n. 
We, George 'Thompson and myself, had been at the home of 
Mrs. Dillion for about one and one-half hours when my sis-
ter called me and said that "dady" had killed Mr. T. J. Kee-
see. Theri I left the Dillion home and went mi ho:me, leav-
ing George Thompson there. "\Vhen I reached home my 
father sent me to Boissevain for the officers, and at Boisse-
vain I saw Bill Phipps, and I know that he could not have up 
on the mountain when or just after the shooting had occur-
red, for he was at Boissevain. I further know that George 
Thompson could not have been with Mont Miller fo~· 
[183] at least one and one-half hours before the shooting, 
and that he could not have been there at the place of 
shooting for at least one and one-half hours before the shoot~ 
ing had ·occurred. 
SIDNA P A.ULEY. 
Subscribed an dsworn to before me in Tazewell qounty, 
Virginia, on this 29 day of December, 1926 . 
• TAS. A. STUPALSICY, 
Notury Public, 
Pocahontas, Va. 
. JOS. A. STUPALSKY, N. P . 
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Defendant's Affidavit No. 11. 
State of Virginia, 
Tazewell County, to-wit: 
I, "Robert Dillion, state that I am 26 years old, that I 
live on the mountain near Boissevain, Va., and have lived 
there all my life. 
That I was at my home on last Christmas day when ~.fra. 
Madge Miller, wife of Mont Miller, and daughter-in-law of 
IMrs. T. J. J{eesee, came to my house and made the following 
statement before me and several <?thers present. She said: 
''That the paper that they brought to her to sign was just a 
malice paper, and if she did not sign the paper Mrs. T. .T. 
Keesee was .sure to know of it, and if a new trial 'vas granted 
she was going back to court and tell all the knew and that she 
was going to tell the truth. She said that she was afraid to 
say anything on their side. because she was· afraid that tht:y 
(Mont Miller and Mrs. T. J. Keesee) would kill her, 
[1841 and t[hat she could not .say thing different, but site 
was going to tell the truth when she went back to court. 
C. R. DII.JLON. 
Subscribed and sworn to before me in Tazewell County, 
Virginia, on this 29 day of December, 1926 . 
. JOS. A. STUPALSI{Y, 
Notary Public. 
Pocahontas, Va. 
. JOS. A. STUPALSI{Y, N. P . 
Defendant's Affidavit No. 12. 
State of Virginia, 
County of 'razewell, to-wit: 
I, Bert Edwards, state that I live near Boissevain, Va., 
on the mountain, and have lived there for the past three 
years, and that I am 26 years old. 
On last Christmas day I was at the home of Mrs. Dillions 




!~Liller, came down there and made the following statement 
before me a~d several persons there present. She said that 
they, two strange men, come to her home with a paper and 
told· her that this paper was about the trial of Mr. Pauley 
but that it was to keep the Old Lady l{eesee and Mont Miller 
out of the penitentiary. They read a little of the paper to 
her and that she did not understand it. She said that she 
was afraid not to sign the paper because she 'vas afaid that 
they (Mont 1\lfiller and 1\tirs. T. J. Keesee) would kill her. 
That Mont Miller, her husband, had wrote a letter while he 
was away before the trial of ~{r. Pauley to her, and in the 
letter 'vas the evidence which he and Mrs. T. J. Keesee was 
to state ·on the trial of 1\fr. Pauley. She could prove that th(~ 
gun was there, that she was goi.ng to get the pistol and to 
take it to court with her the next trial. That Mildred Thomp-
son and the Goodwin girl sa'v the pistol lying on the dresser 
in her home on the day of the shooting, and that afterwards 
the pistol was removed and placed in the drawer of the dress-
er, that when 1\tirs. Keesee after the shooting was ready to go 
home that. she put the pistol in her bosom and took it with. 
her. 
1\fadge ~filler also stated on tl1at day, that on the day ot 
the shooting she could see E. D. Pauley and his wife 
[185] after they had been to her, home and she was going to 
the spring, ~he could see them leaving her house and 
that they did not go by the Thompson house at 1\tirs. Keesee· 
and Mont Miller said they went, but that they went hack the. 
way they had come, by the car where 1Iont l\filler and ~fr. 
Keesee and his wife had been. 
On ~Ionday after the shooting happened I was at Bois-
sevain and I saw Ernest :Miller there at the Pocahontas Fue1 
Company store, and asked him what he thought of the tr·oultlc 
'of Mr. Pauley and 1\tlr. l{eesee, and he said that he hnd never 
been up on the mountain to where it had happened, hut did 
not ln1ow anything about it, and from what he told mo thlln 
I presume he was not there at the place of the shooting Ih>r 
had been there. 
BERT Ell\YA HD::,. 
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Subscribed and sworn to before me this 29th day of De-
cember, 1926, in Tazewell County, Virginia. 
JOS. A. STUP ALSK~Y, 
Notary Public. 
Pocahontas, V a. 
JOS. A. STUPALSKY, N. P. 
Defendant's Affidavit No. 13. 
State of Virginia, 
County of Tazewell, to-wit: 
I, Ison :Nieadows, state that I am of lawful age, and tlJat 
I live on the mountain near Boissevain, Virginia, and ha v~ 
lived there for the past three years. _ 
That I live aboJit 500 yards from the place where l\lr. 
T. J. Keesee was shot and killed by E. D. Pauley, that I was 
on the scene of the shooting in about 30 minutes after it h~~d 
happened, and that Mrs. T. J. l{eesee and several other per-
sons were tl1erc. At that time I saw Mrs. l{eesee and \Vas 
very close to her and I did not see that her waist or dres~ 
was torn. Her waist or dress was not torn from the collar 
to the waist line. 
~ further state that I was on the scene of the shooting 
before either Ora or William IIardy was there, for they wer~ 
not there when I reached the place. 
On last Christmas day ~irs. ~Iadge ~Iiller, wife of ~Iont 
4i~friller, and daughter-in-law of ~Irs. T. J. Keesee, came to 
the home of 1\irs. Dillons here on the mountain when I was 
there, and tl1at she made the following statement before me 
and several persons present there at the time. She 
[186] said that they broug-ht a paper up there to her home 
and that they just read a litle of it to her, and that 
they said that the paper was not concerning the trial of Mr. 
Pauley, hut that the papm· was to keep the Old Lad);-l{eesee 
and l\font from going to the penitentiary, and that she wa~ 
afraid not to sign the paper for she \Vas afraid that they 
would kill·her if she did not. She said tl1at she was going to 
prove to the court by 1\-fr. Morris, the officer, that she ·w~nt 
to Boissevain twice in one day after him to keep Mrs. Keesee 
and 1\!Iont 1\'Iiller from killing her, for they were threatenir.; 
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her life. She said that she had something to tell about the 
pistol, but she was not going to tell until she got in court. Sho 
also stated that ~font, her husband, wrote her a letter, while 
he was away, before the trial of Mr. Pauley, that the letter 
was written on one side of the page of paper and that Mont 
had written on other side of the page of paper \vhat Mrs. T . 
• J. Keesee and himself 'vere to sw~ar at the trial of J\fr. Paul-
ey. She also said that Mildred Thompson and the Goodwin 
girl saw· the gun lying on the dresser in her home, and after 
that time the gun was removed and placed in the dra\ver of 
the dresser, and that when Mrs. KeeReo left for home that 
day she put the pistol in her bosom and went on home with it. 
ISON EDWARDS. 
Subscribed and sworn to before me in Tazewell County, 
Virginia, this 29th day of December, 1926 . 
JOS. A. STUP ALSI(Y, 
Notary Public, 
Pocahontas, Va. 
. JOS. l\.. STUP ALSI{Y, N. P. 
Defewlaut 's Affidavit No. 14. 
State of Virginia, 
'razewell County, to-wit: 
I, J. R. Peery, state that I am one of the attorneys dt!~ 
feuding l\ir. E. D. Pauley in the case for the killing of l\lr. T. 
J. l{eesee, and that I was present at the time that Charlo:; 
Blankenship came to Pocahontas, Va., and signed and Rub-
scribed an affidavit to he off~red in evidence in the case seek-
ing a ne,\r trial, that the time he, Charles Blainship, was not 
drunk, nor was he drinking that I could notice. He was . f 
sound mind, ancl was not drinking· so that I could tell it. 
I further state that I have never at any time pre-
[187] pared an affidavit and presentecl it to Charles Blank-
enship to he signed by him, until the time he came tr. 
Pocahontas and asked me to prepare him the affidavit, which 
I did, and he signed and subscribed it, and at tlw time I1e wns 
not drunk nor was he drinking·, .hut 'vas of sound mind. 
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The affidavit wherein Mrs. Charles Blankenship states 
that her husband, Chas. Blankinship was drunk when he sign-
ed and subscribed the affidavit which I prepared, is false, 
and also wherein she states that I prepared an affidavit and 
presented to him to sign when he refused to do, is absolutely 
false. 
.J. R. PEERY. 
Subscribed and sworn to before me this 29 day of ne-
cember, 1926, in Tazewell County, Virginia. 
• JOS.' A. STUP ALSI{Y, 
Notary Public, 
Pocahontas, Va. 
JOS. A. STUP ALSKY, N. P . 
Defendant's A.ffidavit No. 15. 
State of Virginia, 
County of Tazewell, to-,vit: 
I, Ellison Fox, state that I am 41 years old, that I live 
on the mountain near Boissevain, Virginia, that I have known 
E. D. Pauley for about 15 years, and that I have known ~Ir. 
T. J. Keesee for the past 25 years before he was killed. 
I further state that my home is about 500 years from the 
scene of the killing of Mr. T. J. Keosee, and in a few minutes 
after the shooting of Mr. Keesee, E~ D. Pauley's little girl 
came by my house and said that, I understood to say, E. D. 
Pauley 'vas killed. I hurried un to· wherP. the shooting had 
taken pla_9e and sa'v tllat instefld of E. n. Pauley being kilh~CT 
it was T .• T. Keesee who was killed. This was only a few 
minute~ aftPr thP. shooting had occurred. and whPn I reacb~rl 
the -place I saw no one there hut ,T esR llonkins. and 
f]881 .T nln-. A f'lmrrv. Slllrl110 one else. Mrs. T .. T. Keesee WRS 
not there, and did not come to place while I was theJ·r.. 
whiP"h. "''.,.~cr for j;!evPrRl minntPs. 
I further know that Ora and William Hardv ·had not. 
been on t.bP. RcenP. of t.l1P. shooting- wl1en I was thP.re, becau~P 
.,,YllPl"l T lpft thP nlace of the killing I went on out to E. D. 
Pauley's home to see bow bail he was burt, and while T waR 
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there Ora and William passed the home of E. D. Pauley and 
went on out to the place where the- shooting had occurred, 
from this it must have been a good while ~til either of them 
reached the place. 
ELLISON FOX. 
Subscribed and sworn to before me in Taze,vell CouEty, 
Virginia, this 29th day of December, 1926. 
• JOS. A. STUPALSI{Y, 
Notary Public, 
Pocahontas, Va. 
JOS. A. STUPALSKY, N. P . 
Defendant's Affidavit No. 16. 
State of Virginia, 
County of Tazewell, to-wit: 
I, ,James Ifardy, state that I am 41 years old, that I livCl 
on the mountain near Boissevain, Va., and have lived there 
for the past four years; that I have knowil E. D. Pauley all 
_my life, and that I have k~own T. J. Keesee for about 4 or 5· 
years before he was killed. 
I 'vas at home on the day that E. D. Pauley shot and 
killed T. J. Keesee about 500 yards from the place of 
[189] the shooting, and went to the scene of the shooting in 
a short time afterwards, and when I reached the place 
of the shooting Mont Miller, Mrs. T .• J. l{eesee and several 
other persons 'vere tl1ere. I was close to Mrs. T .• r. Keesee, 
and my attention was called to her for she was showing Mr. 
Morris, the officer, where E. D. Pauley had held her, and 1 
could see that her waist or dress was not tprn, for I 'vas loolc-
ing right at her bosom. she was holding· one of her hands ov,·r 
part of her breast with one hand and showing Mr. Morris 
·with the ntlwr where ~fr. Paulev had held her. I know bel' 
w~i~t or dreRs was not torn and I'kno,,;r she held one of l1er 
hands over part of her breast. 
I f1irtlwr state that Ora and William Hard·v was not on 
the scene of the shooting wl1en I reachecl the pl~ce, and that 
~either of them came to the place for some time after I wns 
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there, and while I was standing there Charles Blankinship 
punched me and said to me if the officers would search };frs. 
Keesee ~hey would find the gun on her. · 
JAMES HARDY . 
. Subscribed ai1d sworn to before me in Tazewell County, 
on this 29th day of December, 1926. 
C. A. DENNEN, 
Notary Pu hlic. 
Defendant's Affidavit No. 17. 
State of Virginia, 
County of Tazewell, to-wit: 
I, ~Ic. Dillion, state that 'I am 28 years old, live noar 
Boissevain," Va., that I have known E. D. Pauley f·Jl' 
[190] the past 20 years, and that I have known T. J. Keesee 
for the past 6 years before he was killed. 
I further state that after the trial of E. D. Pauley f01: t Le 
. killing ofT. J. Keesee, I was at the house of E. D. Pauley and 
at the time I was at the home of E. D. Pauley, Mrs. ~farlcy;e 
Miller, wife of ~lout Miller, came to Mr. E. D. Pauley's and 
made the statement that she later swore to. That no per-
suasion or duress was used on her to cause her to make tl1c 
Ltatement, that she came to Mr. Pauley's home on her owu 
free _,vill, made the statement before me, Mr. Pauley, his wife, 
and several others, without any duress or persuasion, and 
that she swore to the ·same statement before C. T. Rees, :l 
Justice of the Peace for Tazewell County, Va. 
I further state that at the time of killing I was at my 
mother's home just about one mile from the scene of the kin-· 
ing, and junt before the killing I left _my mother's home anL1 
. come on up the mountain to 1\.ofr. Pauley's place, and I ap· 
proached the place of Mr.· Pauley I saw Mr. Pauley and Iiis 
wife going through the gate to their home, and they said that 
~Ir. Pauley had killed T. J. l{eesee just a minute before that. 
At the time I lef.t home George Thompson was at the home of 
my mother's, and could not have heen with ~Iout Miller work. 
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ing on his car, nor he could have been there just prior 'to thiR~ 
because he was at the home of my mother. 
1\L C. DILLON. 
Subscribed and sworn to before me by Me. Dillion, 
{191] in Tazewell County, Virginia, this 24th day of Decem-
ber, 1926. 
C. T. REES, J.P. 
Defendant's Affidavit No. 18. 
State of Virginia, 
. 
Tazewell County, to-wit: 
I, Henry Dillion, state that I am 23 years old, that I lh,.~ 
near Boissevain, Va., that I have known E. D. Pauley for the 
past 15 years, and that I have known 'f. J. Keesee for the 
past 6 years. 
I was at the· home of my mother near Boissevain, Va., 
on the day that E. D. Pauley killed '1\ J. J(eesee, and at that 
time ~fr. Pauley's daughter came and called me and Sid Paul-
ey; the son of E. D. Pauley, from my mother's home just as 
the shooting occurred, and at that time George Thompson 
was. there and that he had beei1 there about one hour, and I 
know that he could not have been with ~font ~filler at or be-
fore the killing of Mr. Keesee or after the killing. That 
when I left my mother's ltome when Mr. Pauley's daughter 
calleil me I left George Thompson there and went on up to 
Mr. Pauley's and then went on to Boissevain to tell Mr. Mor-
ris, the officer. while I w·as at Boissevain I sa'v Bill Phipps 
at Boissevain, then I returned to the place where Mr. Keesee 
·was killed, and remained there for while. and Bill Phipps 
never ~arne on tlte scene of the killing "'hile I was there. 
While I was on the s~ene of the killing, 1vfrs. Keeseo 
made hvo ot three trips from the place of the killing to the 
homP. nf ]H n,1t 1\f~}lP, .. hef'nre tl1e off1f'er c~me. 
Two or three davs after the t1·ial of Mr. Pauley, ~fadg-c 
~filler. wife of ftfont ~filler. came to the home of my 
f192] mother's and ~fr. Pauley and his wife was there and 
. said that Mont ~filler, her husband, and 1\{rs. T .• T. 
Keesee had tried to get lter to tell lies bnt the Lord wonld 11ot 
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let her do it, and that 'she was going to tell the truth, that 
they threatened her life if she did not. She also said that on 
te day of the killing ]\font, her husband, told her that he had 
been telling Uncle Tom that was what he got by carrying ~ 
sorry gun, if it had not had such a sorry gun, Ed Pauley 
would not 'be living now. Mrs. Madge Miller came to the 
house and sent my sister Ethel after Mr. Pauley and his wife 
. and they came, and she made the above statements "in my 
presence. 
HENRY DILLON. 
Subscribed and sworn to before me in Tazewell County, 
Virginia, this the 24th day of December, 1926. 
C. T. REES, .J. P. 
Defendant's Affidavit No. 19. 
State of Virginia, 
County of Tazewell, to-wit: 
I, Ethel Dillon, state that I am 13 yaars old, that I liva 
near Boissevain, Va., with my mother. That two or thre•) 
days after the trial of E. D. Pauley for the killing of ~Ir. T. 
J. I(eesee Mrs. Madge Miller, wife of Mont Miller, asked me 
to go to E. D. Pauley and tell him and his wife for them come 
down there that she 'vished to talk to them. That I went anct 
told them and that they come. and she talked to them in my 
presence, and told· them that Mont, her husband, told her on 
··the day of the killing, that he had told Mr. Keesee that he had 
been telling him not to carry a sorry gun, ai1d that was . 
[193] the reason why Ed Pauley was living no\v, and that 
Ed Pauley would be a dead man nbw if he had not had 
such a sorry gun. 
She told them that Mont Miller, her husband, and Mrs. 
T .. J. Keesee tried to get her to swear lies, but the Lord would 
not let her do it, and that she was going to tell the truth, and 
was now telling the truth, that they threat~ned, J\1ont Miller 
·and Mrs. T .• J. Keesee, to kill her if she did tell the truth. 
ETHEI.j DILLON. 
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Subscribed and sworn to before me in 'razewell County, 
Virginia, this the 24th day of December, 1926. 
C. T. R~ES, J. P. 
Defendant's Affidavit No. 20. 
State of Virginia, 
County of Tazmvell, to-wit: 
I, C. R. Dillion, state that I am 26 years old, that I live 
near Boissevain, Virginia, with my mother. That I; have 
known ~fr. E. D. Pauley for the past 15 years, and that I 
have known T. J. Keesee for about 6 years before he was 
killed. 
That about two or three days after the trial of Mr. E. D. 
Pauley for the killing of Mr. T. J. Keesee, Mrs. Madge Mil-
ler, wife of Mont Miller, came to our house and asked my 
sister Ethel to go Mr. Pauley house and tell him and his wife 
to come down there that she wished to talk to them, that they 
did come, and she made the following statements before me 
and several others there. She said that Mont Miller and 
Mrs. T. J. Keesee tried to get her tell lies at the trial but she 
would not do it, and that they threatened her because 
(194] she would not do it. She also stated that on the day 
of the killing of ~Ir. l{eesee, just after it, she went to 
\Mont down in the woods and asked him why he let Ed Pauley 
kill ~1r. J{eesee and ~lout said "Well, I huve told him about 
carrying a sorry gun, if l1e had a good gun he would have 
killed Ed Pauley." 
I kn(rw that George Thompson was at the home of my 
mother's on the clay of the shooting, that he was there at 
least an hour before the shooting occurred, and was there at 
least an hour after it had occurred, and I know that he could 
npt have been there before or after the shooting occurred for 
at least one hour. 
C. R. DILLON. 
Subscribed and sworn to hefore Ill(~ in 'fazewell County, 
Virginia, this 24th day of Decemher, 1926. 
C. T. REl~S, .J.P. 
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Defendant's Affidavit No. 21. 
State of Virginia, 
County of Tazewell, to-wit: 
I, James Lewis, of Boissevain, V a., state that I am 24 
years old, that I have lived at Boissevain, Va., for about 21 
years, that I have known E. D. Pauley for about 21 years, 
and have known Mr. T. J. Keesee for about 14 years. 
I further state that in about thirty minutes after the 
shooting that I was at the scene where Mr. T. J. Keesee was 
killed by E. D. Pauley, and at the time that I reached the 
place there was no one there, but in a moment Emmitt J en-
nings, Jess Hopkins and John Asburrey came out of the 
woods in a few feet from the body of Mr. Keesee. I 
[195] can not state whether they had been there or not .. I 
· do state that the time I was there Mrs. T. J. Ke·esee 
was not there, and there was no one there but the ones that 
I have nam~d of coming out the woods, and that 1\1.rs. T. J. 
Keesee was never there while I was there, I did see a woman 
standing in the yard of lVIont 1\lliller's, the son of lVIrs. T. J. 
J{eesee, but I am not certain whether it was Madge Miller or 
Mrs. l{eesee. I remained on the scene for about 2 or 3 min-
utes and then went to tell 'Vhitt Pauley, brother of E. D. 
Pauley, of the trouble, a~lCl after I had been to see '\rhitt and 
tell him, I met Earn l\filler on the railroad, beiow Hanes 
~ranch, a bout one mile from the place of the killing, and 
walked up the railroad with him, and I asked him if he had 
been up on the mountain to where ~Ir. I{eesee had been killed, 
and he said that he l1ad not and was not going, and then I 
left him and went on down to E. D. Pauley's mothers to tell 
her. 
I know that l\Irs. '1, .• J. J(eesee was not at the scene of the 
killing wl~en I was there, and that Earn :Miller had not been 
there when I was there, nnd that he said that he was not go-
ing. Earn :Miller could not have possibly been on the scene 
for one hour or n1ore after the killing. 
.J A~I:BJS LEWIS. 
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Subscribed and s'vorn to before me in Tazewell County, 
Virginia, on this 24th day of December, 1926. 
C. T. REES, J.P. 
[196] Defendant's Affidavit No. 22. 
State of Virginia, 
Taze,vell ·County, to~wit: 
I, Willie Hudgins, state that I am 17 years old, that [ 
live near Boissevain, Va. That I was on the scene of the 
killing of Mr. T. ~J. l{eesee in about 40 minutes after it oc-
curred and sa'v Mrs. Keesee go to the house of 1\{ont Miller 
and come back, she 'va.s at the house of Mont Miller about 15 
minutes. 
Several days after the trial of E. D. Pauley, and while 
Mr. Pauley was getting affidavits for a new trial Kester 
Phipps' wife told me that 1\{rs. T. J. l{eesee had been up to 
her house-two days trying to get Bill Phipps to s'vear lies in 
the case. 
WILLIE HUDGINS. 
Subscribed and sworn to before me this 24th day of De~ 
cember, 1926, in 'razewell County, ·Virginia. 
C. T. REES, .J. P. 
Defenrlant 's Afficlavit No. 23. 
State of Virginia, 
County of Virginia: 
I, M. K. Hopkins, state that I am 42 years old, that I live 
at Bois~(wain, Virginia, and tl1at- I am t.lw son~in-law of E. 
D. Pauley. 
I further state that T have never at any time in any way, 
shape, manner or form tried to persuade or influence Charles 
Blankenship to make any statement whatsoever concerning 
the case of E. n. Paulev for the killing of T .• T. Keesee. 
I further state that I have been to Charles Blank-
f197] insl1in house hut twice. one time he 'vas not at home, 
and I did not get to ~ee him, anrl one time l1e was at 
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home, but I never at that time or· any other time mentioned 
the case of E. D. Pauley. 
~I. K. HOPKINS. 
Subscribed and sworn to before me this 24th day of No-
vember, 1926, in ~razewell County, Virginia. 
C. A. DENNEN, 
Notary Public. 
My commission expires 1\Iay 20, 1928. 
Defendant's Affidavit No. 24. 
State of Virginia, 
County of Tazewell, to-wit: 
I, H. N. ~rlorris, state that I live at Boissevain, Va., and 
that I am Deputy Sheriff at that place. That I was on the 
scene when Mr. T. J. Keesee ·was killed by E. D. Pauley on 
the mountain, a short time afterwards. At the time I reach-
ed the place of the shooting there -were several persons there 
including Mrs. T. J. Kee~ee. I talked to her at the time and 
if her dress or waist was torn I did not see it. 
I further state two or three days after the trial of Mr. 
E. D. Pauley for the killing of Mr. I{eesee, Mrs. Madge Mil-
ler, wife of ~Iont Miller and daughter-in-law of Mrs. T. ,J. 
ICeesee, came to me at Boissevain and complained to me that 
Mont Miller was threatening her life and she was afraid of 
him, because of what she bad sworn in court, and that she 
told me that they, ~font ~Hiler and Mrs. T. J. I{eesee, after 
the trial of ~lr. Pauley was over and that they were return-
ing home from Tazewell, she was in the car with Mont 
[198] Miller and Mrs. J{eesee, and that they stop the car 
and was going to put her out because of "rhat she had 
sworn in court. 
Mrs. :nnller seem to he very much afraid of ~font, her 
husband, but I ·tried to sooth things over and for them to live 
in peace. 
If. N. l\IORRIS. 
lti5 
.Subscribed and sworn to before me this 31 day of De-
.cember, 1926, in Tazewell County, Virginia. 
C. T. REES, J: P. 
[199] ·Commonwealth's Affidavit No.1. 
Virginia, 'I;azewell County, to-wit: 
J. G. Cox, of lawful age, being first duly sworn, deposeH 
and says: 
That be is a resident of Pocahontas in Tazewell County, 
Virginia, and is a constable of said county in Clear Fork 
District thereof: 
That on the day of the killing ofT. J. l{eesee by Ed,vard 
Pauley this deponent went to the scene of the killing and de-
ponent found about ten people at the scene of the shooting, 
including Mrs. T. J. l{eesee, and deponent after looking at 
the body of T ..• J. l{eesee walked to Mrs. l{eesee and talked 
to her about the shooting. Deponent .then noticed the dress 
which Mrs. l{eesee was wearing and noticed it was torn both 
in front and in the back. 
That lVIrs. l{eesee 's face was red and showed· a sign of 
having· been hit and 1\Irs. K.eesee told deponent Pauley had 
struck her and torn her dress, deponent looked for a pistol 
around the scene of the shooting and deponent examined 
~frs. Iteesee, but no formal search was made to see if she had 
a gun hid about her person and examined her torn dress and 
deponent thinks there was no gun on ~irs. l{eesee. 
That deponent 'vent into the home of 1\.font Miller in or-
der to see if there "ras a gun around, l{ ent Hopkins having 
made the statement that l{eesee had a gun and "they took 
it to the bouse,'' hut deponent found no gun in the house-
Mrs. Keesee did not enter the house proper but. stood on the 
platform ·outside the house "rhile deponent and ~Irs. Mont 
~filler 'vent in the house. 
That deponent 'vent with H. N. ~{orris a deputy sheriff 
to arrest Pauley and no mention was made hy Pauley at that 
time of l{eesee having any gun, although Pauley gave a short 
version of how the shooting happened, the reason given be-
ing that they "douhlQ teamed" on. him anrl were heating him 
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up and they had him on the ground and when he got up he 
shot, stating that he shot only twice . 
. That Mrs. l{~esee could not have had a pistol in her 
bosom. without deponent seeing it at the time he examined her 
torn dress for deponent was looking at her with the view in 
mind to see if she had a pistol concealed in her bosom. 
This January 6th, 1927. 
J. G. COX. 
Sworn to and subscrihe<l before me this January 6, 
1927. 
C. A. DENNEN, 
Notary Public, 
Pocahontas, Va. 
C. A. DENNEN, Notary Public, 
Tazewell County, Virginia. 
Commonwealth's Affidavit No. 2. 
Virginia, Tazewell County, to-\vit: 
~lrs . .Nlartha Phipps, of lawful age, being first duly sworn, 
deposes and says : 
That she is .Nirs. }{ester Phipps and presumably the same 
party referred to in the affidav1t of Willie Hudgins dated 
Dec. 24, 1926 : · 
· That she has heard read the said affidavit given on be-
half of Ed,vard.Pauley in his case for a ne\v trial for the 
killing of T. J. J(eesee. 
That the statement in the said affidavit to the effect that 
this deponent told said Willie I!udgins that "Mrs. T. J. Kee-
see had been up to her house two days trying to get Bill 
Phipps to swear lies in the case'' is an absolute falsehood. 
That ~Irs. l{eesee never was at my home with relation 
to this Pauley case until after Bill Phipps had given the 
facts for the prepaartion of his affidavit and I never made 
any such statement as attributed to me in the Hudgins affi-
davit. 
That Bill Phipps went to the scene of the killing of T. J. 
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l{eesee ·within .twenty-five minutes after the killing and he 
went there with Emmett Jennings, meeting up with 
[201] Jennings in the road right at my home. 
This Jan. 5th, 1927. 
MARTHA PHIPPS. 
S\VOl'n to and subscribed before me this Jan. 5th, 1927. 
11y commission expires the 20th day of :Wiay, 1928. 
C. A. DENNEN, 
1~otary Public, 
· Pocahontas, V a. 
C. A. DENNEN, Notary Public, 
Tazewell Uounty, Virginia. 
Commonwealth's 1\.ffidavit .No. 3. 
Virginia, 1'azewell County, to-wit: 
.John T .. A.sbury and \V. 1\L Hardy, both of lawful age, 
being first duly sworn, depose and say : 
'fhat they are the same individuals whose separate affi-
davits were given on behalf of the Commonwealth in the 
matter of tl1e motion for a new trial by Edward Pauley in his 
case at the instance of the Commonwealth. 
That they were both present in the law offices of N. 
Clarence Smith at Pocahontas, Virginia, when :Nir. Smith 
tool{ the draft of the affidavit of nfadge Iviiller to be filed 
'vith the papers on behalf of the Commonwealth in this mat-
ter. 
That l\t[r. Smith read over to l\:Iadge ~filler a copy of the 
affidavit she .. was supposed to have given on behalf of Ed-
ward Pauley in this same matter and then :Nlr. Smith 'varned 
Madge !\filler and Iviadge 1\filler understood the 'varning that 
had been g·iven to the effect that there was nothing but the 
truth walltcd and 1\fr. Smith went so far as to tell l\tladge 
Miller that she laid herself open to a charge of perjury by 
giving an affidavit different from the one she had given on 
behalf of Pauley and then Mr. Smith asked her to state the 
facts to him if ~he cared to make a new affidavit. 
Madge 1\tiiller then, without any threat or promise and 
being warned as to just '~hat the effect of her statement 
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might be, told Mr. Smith that she had been offered money to 
make the affidavit on behalf of Edward Pauley and that she 
had been sought out l?everal different times by Paul-
.[202] ey's friends in an effort to have Madge Miller make 
statements against ~Irs. Keesee and Mont Miller. 
That ~Iadge Miller refuted all of her statements in the 
affidavit given on behalf of Edward Pauley and said she was 
·going to tell the truth regardless of what it meant to her per-
sonally. 
This .January 5tl1, 1927. 
JOHN T. ASBURY, 
WM. HARDY. 
Sworn to and subscribed before me this January 5th, 
1927 . 
.fiiy commission expires the 20th day of .May, 1928. 
U. A. DENNEN, 
Notary Public, 
Pocahontas, Va. 
C. A. DENNEN, Notary Public, 
Tazewell County, Va. 
Virginia, 'l'azewell County, to-wit: 
Robert Parton, 22 years of age, and George Hardy, 14 
years of age, being· both duly sworn, depose and say : 
That on the day that Charles Blankenship went witli Ed-
ward Pauley to sign the affidavit given by said Blankinship 
on behalf of Edward Pauley in the matter of his motion for 
a ne'v trial in his case at the instance of the Commonwealth, 
both of these deponents were present with Charles Blanken-
ship for several hours prior to the time that said Blanken-
ship left Boissevain with Edward Pauley to journey to Poca-
hontas where these deponents are advised the affidavit 'vas 
signed. 
That these deponents went with Charles Blanekenship 
to the latter's home and were informed by lVIrs. Blankenship 
that Edward Pauley had been at the home inquiring for 
Charles Blankenship. Deponents and Blankenship started 
to the company stor·e of the Boissevain Colliery and on the 
'vay met. Edward Pauley driving his Ford automobile. 
-----~--------------
1G9 
Pauley stopped and talked to Blankenship quietly and then 
we all got in the car and drove to the company store where 
Blankenship went into tl1e company office there. On 
[203] the way to the store deponents both heard Pauley tell 
Blankenship he wanted the latter to sign a paper-
both deponents then left these parties and went on home. 
Within two days from the above l1appenings. the· infor-
mation was general around Boissevain that Blankenship had 
given an affidavit to l1elp Pauley in his motion for a new 
·trial. · 
At the time these d~ponents left Blankenship with Paul-
ey on the day that this paper w·:as requested to be signed, 
Blankenship 'vas drinking heavily, Blankenship had drunk 
about a quart of wine made from hops and malt, just before 
these deponents and Blankenship had left the latter's home 
and just prior to the meeting with Pauley. 
This January 5tl1, 1927. 
ROBERT PARTON, 
GEORGI~ HARDY. 
Sworn to and subscribed before me this San. 5, 1927. 
My commission expires on the 20 day of lVIay, 1928. 
C. A. DENNEN, 
Notary Pu hlic, 
Pocahontns, Va. 
C. A. D:BJNNEN, Notary Public, 
Tazewell County, Virginia. 
Commonwealth 'R Affidavit No. 5. 
Virginia, Tazewell County, to-wit: 
Mrs. rr: .J. Keesee, of la,vfnl ag·e, being first duly sworn, 
deposes and says : 
That Rhe is the widow of T .• J. Keesee who was shot and 
killed h~,. Erlward Pauley and she 'vas. present and an eye 
witness to the killing\ 
That T .• J. Keesee did not, on the day of his death have 
on or ah(mt his person any nistol or g1.1n of any description 
and did not point any pistol or gun at Edward Pauley nor 
snap the same in the face of tllC said Edward Pauley. 
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That Emmitt J murings could not have seen a pistol 
[204] lying anywhere near, around, on or about the body of 
T. J. Keesee for the simple reasn that deponent was 
there and there was no such weapon there and this deponent 
did not pick up a pistol from the ground nor elsewhere and 
put it in her bosom and she. had no pistol in her bosom nor 
on about her person on that day. 
That this deponent did not place any pistol or -other 
weapon in the home of Niont lVIiller nor elsewhere and she 
saw no pistol in that home on the day of the killing of T. J. 
l{eesee. 
rrhat this deponent fronl the time of the killing until th(~ 
officers entered the home of l\iont :Niiller did not enter that 
home nor set foot inside of it, ~lr .• J. G. Cox of Pocahontas 
was the officer who went into the house and made a casual 
examination of the house-he did not make a search of the 
house but he had ample opportunity to observe any pistol or 
gun ·which might have been lying out on the dresser in the 
house and this deponent here states that she never saw a pis--
tol in the house on the day in question. 
That this deponent has never attempted to ''frame'' evi-
dence against Ed,varcl. Pauley and has made no effort to 
have any person tell any lies about the actual killing, but on 
the contrary, deponent has only told the truth about the mat-
ter and deponent has made no threats against any person 
for any testimony given or not given in the trial of Ed"rard 
Pauley. 
That this deponent went from her home on the morning· 
of the killing with her husband, T .• J. l(eesee and walked 
with him up the road leading up the ridge to ~{ont. l\filler 's 
home and deponent states positively that she did not get 
away from T. ,J. ICeesee on this entire journey and they did 
not meet W. l\L Shupe on the way and T. J. ICeesee did not 
have any liquor and did not drink any liquor with W. l\L 
Shupe, but in this connection deponent states that T. ,J. ICee-
see had not had any liquor for a period of something like 
two years and in the last year of his life he had turned strong-
ly against liquor and was making an effort. to assist in stop-
ping the liquor traffic and rr .. J. Keesee did not have a gun 
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or pistol on or about him and did not tell any person t4at he. 
was going to kill Edmard Pauley. 
MRS. T .• J. l\:EESEE. 
Sworn to HIH.l subscribed before me this Dec. 11, 1926. 
l\1y commission expires the 14 day of Nov., 1928. 
JOS. A. STUP ALSI\:Y, 
Notary Public, 
Pocahontas, Va. 
JOS. A. S'rUP ALSKY, 
Notary Public.. 
[205] Commonwealth's .Affidavit No. (j"_ 
Virginia, Tazewell County, to-wit: 
Frank Goodwin, of Boissevain, Virginh.t, being firs( duly 
sworn, deposes and says: 
That he was present at the scene of the killing of 'r. J. 
Keesee near Boissevain, Virginia, arriving on the scene 
some time after tl1e said killing. 
That he s.aw 1\!Irs. T. J. l{eesee and 'vas standing close 
to her at different times before the body of T. J. l{eesee had 
been moved and listened to her telling how the killing hap-
pened and deponent saw how badly 1\[rs. l{eesee 's dress was 
torn, the front being torn lose from the collar down about the 
'vaist, that this deponent had ample opportunity to see any 
pistol or other weapon that Bfrs. J{eesee might have had in 
her bosom or to see the print of such weapon in her dress, 
the dress being a very light and flimsy material and this de-
ponent knows that had she had a "reapon or pistol he would 
have seen it or the print of it and he did not see such a 




Sworn to and subscribed before me this December 10th, 
1926. 
~Iy commission expires the 14 day of Nov., ~928. 
JOS. A. STUPALSI{Y, Notary Public, 
Tazewell County, Virginia. 
JOS. A. STUP ALSKY, 
Notary Public, 
Pocahontas, Va. 
[206] Commonwealth's Affidavit No. 7. 
Virginia, Tazewell County, to-wit: 
Ationt lVIiller, 26 years of age, of Boissevain, virginia, 
being first duly sworn, deposes and says : 
That he is ihe son of lVIrs. T. J. Keesee and the same 
Mont lVIiller who testified at the trial of Edward Pauley 
charged with the murder of T. J. Keesee, stepfather of this 
deponent. 
That this deponent 'vas present at the actual killing and 
here states positively that T. J. l{eesee did not have on· or 
about his person any pistol or other firearm at the time or 
for a period of probably an hour or more prior to his being 
killed by Edward Pauley. 
That this deponent stayed with the body of T. ,J. Keesee 
from the time of his being killed until after the officers came 
to the scene and took charge of the matter. 
That during the 'vhole period of this deponent's pres-
ence at tl1e scene of the killing l1e knows that there was- not 
any pistol lying on the ground anywhere around the body of 
T .• J. l{eesee and deponent here states positively that Mrs. '!'. 
J. Keesee did not pick up a pistol and put it in her bosom, 
for t.l1ere was no pistol there to be picked up and Mrs. l{eesee 
at n" time rluring- the dav in question (after she arrived at 
the place where the shooting later took place) had any gun, 
pistol or other 'veauon on or a bout her person. 
'fh}lt Madge MillPr, deponent's wife (and no other per-
son). did not come to deponent and ask about the killing dur-
ing tl1at day, and he did not at any time make the statement 
as cl1arged in the affidavit of 1\{adge Miller to the effect that 
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·''That what Uncle Tom got by having a cheap pistol, he 
snapped the pistol in Ed Pauley's face and it did not fire or 
he would have killed him;" nor did he ever make any state-
ment to sucl1 an effect and any statement of that sort or that 
he made such a statement is false because T. tT. ·Keesee did 
not have any pistol or gun on him. 
That this deponent has not threatened or. tried to coerce 
his wife or to influence her to swear falsely nor has there 
been any make up of testimony between this deponent and 
Mrs. T. J. Keesee. 
That this deponent was up and do~n the road (along 
which 1\{r. And Mrs. T. J. Keesee walked to reach the point 
where the killing hanpened) from nine o'clock in the morning 
until Mr. and Mrs. Keesee arrived at the place where the kill-
ing happened and this deponent l1ere states that at no time 
during that period was W. M. Shupe along· that road or path, 
and T. J. Keesee showed no signs of having helped to drink 
a great portion or any portion of a pint of liquor at the time 
he arrived at the car where deponent was working. 
. lVIONT NIILLER. 
Sworn to and subscribed before n1e this December 
[207] 11th, 1926. 
lVIy commission expires the 14 day of Nov. 1928. 
,JQS. A. STUP ALSK.Y, Notary Public, 
• JOS. A. STUP ALSKY, 
Notary Public, 
Pocahontas, Va. 
. Tazewell County, Va . 
Commonwealth's Affidavit No. 8. 
Virginia, Tazewell County, to-wit: 
.John l\L Thompson, 38 years of ag·e, of Boissevain, Vir-
g·inia, being· fin.;t duly sworn, deposes and says: 
That this deponent lives about 150 ~rarcls from the scene 
of the killing· of T .. J. l{eesee by Edward Pauley and lived at 
the same place at the time of the killing·. Deponent heard 
the shots fired which presumably enderl the life ofT. J. Kee-
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see and some time after hearing the shots deponent went 
over to the scene of the killing, a period of about thirty min-
utes had probably passed between the time of hearing the 
shots and the time that deponent 'vent to the scene of the 
killing. 
That soon after the shooting, ~Irs. T. J. l{eesee came to 
the gate. at the yard around deponent's home and talked to 
her and asked ·her to come in the house but she would not 
come in, she told deponent about the shooting and about Paul-
ey's assault upon her. Mrs. l(eesee showed deponent the 
torn dress alleged to have been torn by Edward Pauley and 
deponent was standing right up close to her, she had on just 
a thin, light dress and deponent here states that Mrs. Keesee 
did not have a pistol under her dress or in her bosom so far 
as deponent could see and deponent says that if she had had 
a pistol in her 'vaist there could be no doubt but that he could 
have and 'vould have seen it. 
That at the time deponent was at the scene of the killing· 
there was no sign of a pistol around the body of Mr. Keesee 
and deponent heard of no talk to the effect that either Mr. 
or Mrs. Keesee had had any pistol. 
.JOHN M. THOMPSON. 
Sworn to and subscribed before me this December 
[208] 11th, 1926. 
My commission expires the 14th day of Nov., 1928. 
JOS. A. STUPALSKY, Notary Public 
Tazewell County, Virginia. 
JOS. A. STUP ALSKY, 
Notary Public, 
Pocaho~tas, Va. 
C!ommonwealth 's Affidavit No. 9. 
Virginia, Tazewell County, to-wit: 
Ernest Miller, 20 years of age, being first duly s'vorn, 
deposes and says : 
That he is a son of Mrs. T .• J. l{eesee and stepson to T. 
J. Keesee, who was shot and killed by Edward Pauley. 
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· That on the day of the killing ofT. J. Keesee this depon-
ent was with ~Iont }filler, his brother, and some other fel-
lows pulling a car (Ford) up and down the ridge in an ef-
fort to get it going and working and had been with Mont and 
the other boys for probably an hour, deponent had been with 
them and 'vas 'vith them at the time Mr. and Mrs. T .• J. Kee-
see came up the road on which the car was being pulled and 
had been there for about an hour going up and down the 
ridge. 
That during this whole period deponent did not at any 
time see W. M. Shupe and deponent here states that he was 
close to T. J. Keesee at the time he arrived at the place 
where the car was and that he (Keesee) showed no signs of 
having helped to drink any portion of a pint of liquor or 
-other intoxicant. 
ERNEST ~fiLLER (x) 
His Mark. 
Sworn to and subscribed hefore me this December 11th, 
1926. 
~Iy commission expires the 14 day of Nov., 1928. 
JOS. A. STUPALSI\:Y, Notary Public,. 
• JOS. A. STUP ALSI{Y, 
Notary Public, 
Pocahontas, Va. 
Taze,vell County, Virginia . 
[2091 Commonwealth's Affidavit Ko. 10. 
Virg·inia, Tm~ewell County, to-wit: 
Hallie Phipps, of Boissevain, Virginia, heing first duly 
sworn. deposes and sa~·s: 
That she is 1B years of age, knows well l\!Iont 1\tfiller and 
his w·ifc, ]Jtlwanl Pauley and his wife, llfrs. T .. J. Keesee and 
l\iil(lred Thcmn~on, the latter being the same Mildred Thom-
pson whose affidavit. is attached to the papers of Ed,vard 
Pauley seeking a new trial for the killing of T. J. J{eesee: 
That deponent lives about 500 yards from the scene of 
the killing of ~Ir. T. J. I\"eesee and on the day of said kil-
ling she heard the shots fired and immediately ran to tlte 
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scene of the killing, going straight to the home af 1viont ~!il­
ler and not to the actual point where the killing occured al-
though she could see clown to that point or see portions of 
the crowd which later gathered at the actual place of the kil-
ing. 
That this depone·1t stayed at the home of ~font ~Hiler 
from within a very few minutes of the killing until sometime 
after the body of T .• J. l{eesee had been removed to the un · 
dertaking establishment and she was in the room which con-
tained the only dresser in the house and that during this en-
tire period 1\Hldred Thomps~n did not come into the house 
of 1\iont Miller and this deponent further states that Mrs. 
Keesee did not come into the home of Mr. 1\font ~Iiller from 
the time this deponent reached said hop1e until the body of 
Mr. I~eesee was removed from the scene of the killing, prob-
ably some three or four hours after the killing. 
That this deponent sa'v 1\llrs. l{eesee come into the house 
of 1\!Iont Miller and· this deponent knows that she did not 
have on or about her person any pistol or other weapon and 
this deponent further knows that there 'vas no pistol ''bright 
shiny" nor otherwise upon the dresser in the house of the . 
said Mont Miller and this deponent further states that be-
fore she left the vicinity of the lVIiller home she saw 1\Hldred 
Thompson going home and this deponent was at the 1\IIiller 
home all of the time that the said 1\tiildrecl Thompson was 
anywhere around the scene of the killing and the said 1\£il-
dred Thompson could not have seen a pistol on the dresser 
in Mont Miller's home (nor elsewhere in said home) because 
said Mildred Thompson was not in said home and there was 
no pistol visible in. said home or this deponent could have 
seen it. 
Witness: 
J. A. STUP ALSI{Y. 
HALLIE PHIPPS~ (x) 
Her mark. 
Sworn to and subscribed before me this December 
[210] 11th, 1926. 
177 
My commission expires the 14 day of Nov., ·1928. 
JOS. A. STUPALSI{Y, Notary Public, 
Tazewell County, Virginia. 
JOS. A. STUP ALSKY, 
Notary Public, 
Pocahontas, V a. 
Commonwealth'~ Affidavit No. 11. 
Virginia, Tazewell County, to-wit: 
William Phipps, of Boissevain, Virginia, being first duly 
sworn, deposes and says : 
That he is 16 years of ag-e and remembers the day on 
which the killing of T. ,J. I{eesee in this county took place. 
That this deponent lives just a short distance from the 
scene of the killing and he went to the scene of the killing 
with Emmett ,Jennings. That when they arrived at the 
scene of the killing the body of T. J. Keesee was just a short 
distance in front of the Ford car in question in the case anti 
this deponent walked over and looked all around the body 
and l1e did not see any pistol anywhere near the body of the 
said T. J. I{eesee nor anywhere else around the scene of the 
killing. ~Irs. J{eesee was about thirty feet away from the 
body of Mr. Keesee 'vhen we got there and all of the time 
that Jennings and this deponent 'vere at the scene of the kill-
ing· Mrs. Keesee did not get within 30 feet of the body of the 
said Mr. l{eesee. After a short 'vhile Emmett .Jennings left 
the scene of the killing and went towards the home of Ed-
ward Pauley. ~Irs. Keesee did not pick up any pistol, no:-
did she h~1ve R pi~tol on or about her person for this depon. 
ent saw her closely and noticed her clothing on account of 
the condition of her clothing due to the manner in which I\I · ~. 
Keesee said that Pauley had treated her. 
WILLI. .. t\.1v[ PHIPPS. 
Sworn to nnd snhscril1ed lwfol'P me thiR December IJ.f.l1, 
1926. 
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My commission expires on the 14 day of Nov·., 1928. 
[211] JOS. A. STUPALSKY, Notary Public, 
JOS. A. ·sTUPALSKY, 
N 9tary Public, 
Pocahontas, Va. 
Tazewell County, Virginia. 
Commonwealth's Affidavit No. 12. 
Virg·inia, Tazewell County, to-wit: 
Madge Miller, of Boissevain, Virginia, being first duty 
sworn, def>oses and says: 
That she is the wife of ~Iont Miller and the same ~Iadge 
[hHller who signed an affidavit before C. T. Rees, a Justice 
of the Peace of this county dated November 22nd, 1926. 
· That she cannot read and can barely sign her name and 
she does not know her exact. age although from the best of 
her knowledge she is about 32 years of age. 
That the affidavit above referred to and which is filed 
with the papers of Ed\vard Pauley seeking a new trial for 
the ldlling of T. ~J. l{eesee was obtained under the following 
circumstances : 
Mr. Edward Pauley and his friends approached this de-
ponent at various times in an effort to get her to make cer-
tain statements under a promise of paying to tl1is deponent 
sums of money and under a promise to keep said statements 
~nvay from the knowledge of the kins-people of this deponent. 
That this deponent, not realizing the error of her act 
and out of sympathy for the family of the said Edward Paul-
ey and spurred on by the prospect of personal gain, did 
make such affidavit and practically all of said affidavit is 
false and without foundation. 
That this deponent, realizing now, as she did not realize 
then, that she has done a great injustice to her own kins-
people and has committed a grave and serious offense, re-
gardless of the consequences desires to give here a clear and 
· concise denial of some of the statements made in the former 
affidavit hereinabove referred to, to-wit: 
This deponent denies that ~iont il'Iiller, her husband. 
[212] ever said to her "That's what Uncle Tom got by hav-
ing- a cheap pistol, he snapped the pistol in Ed Paul-
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ey's face and it .did not fire," and deponent further denies 
that :Mont ~filler ever had such a c.onversation with her 
either in these identical words or words similar thereto: 
Deponent further denies that lYirs. T. ,J. J{eesee or lYiont 
}Miller either or both at any time framed Edward Pauley or 
told lies at his trial and she further denies that 1\Irs. Keesee 
or Mont 1\filler ever asked her to swear falsely or tell the 
same story as they (l{eesee and Miller) intended to tell and 
they did not ask deponent to s·wear that she had cut off the 
heads of two chickens with an axe on the morning of the day 
of the killing, but on the contrary they knew I 'vas not pres-
ent at the killing and never asked me anything about the kill-
ing nor to s'vear anything· about what had happened but the 
· idea of the frame-up and of cruel treatment of me by 1\{rs. 
Keesee and 1\f.ont Miller (which also deponent specifically 
denies) was put in said affidavit hy me at the suggestion and 
request of the said Edward Pauley and under the promise 
that it would relieve him of any g"Uilt of the crime and he 
would reward me therefor and deponent here further denies 
that she '\"~tould have told any of the material facts set out in 
the Paulev affidavit had it not heen for fear of her husband. 
This ·deponent further states that she kno·ws nothing of 
the actual killing of T. J. J{eese·e and her reason for giving 
this statement no'v is that the '\vrong she committed in giving 
her prior affidavit might be righted before it could be the 
cause of a. miscarriage of justice. 
lYfADGIL MILLER. 
The foregoing affidavit '\\"as subscribed and S'\vorn to 
before me on this December 11th, 1926, and I certify that it 
'vas read ov·er word for word to Madge Miller in my presence 
and fully and completely explained to her and in my opin-
ion she fully and completely understands the meaning of said 
affidavit. 
·My commission expires on tl1e 14 day of Nov., 1928 . 
. JOS. A. STUP ALST\:Y, N otar~~ Public, 
'1\lZ(·nvell County, Virginia. 




[213] Commonwealth's Affidavit No. 13. 
Virginia, Tazewell County, to-wit: 
Nannie Bowman, of lawful age, being first duly sworn, 
deposes and says: 
That deponent, on the day of the killing of rr. J. l{eesee 
by Edward Pauley, went to the scene of the killing with 
Madge Miller, the Miller woman having come into the main 
part of Boissevain, Virginia, to inform the officers of the 
killing·, it was probably fifteen or twenty minutes after the 
shooting 'vhen I arrived at the scene of the shooting. De-
ponent went straight to the home of Mont Miller and went 
in the house and stayed there a few minutes and deponent 
and Madge Miller then went out to the point where the body 
ofT. J. l{eesee was lying. Deponent was 'vith Madge Miller 
when she went to the scene of the killing and deponent ~ound 
John Asbury and two or three others there. 
The deponent saw no pistol on the ground nor about the 
person or body of·T. J. l{eesee and deponent knows that 
Mrs. T. J. Keesee did not have a pistol in her bosom or hid 
around her body, deponent pulled Mrs. Keesee's dress up to-
gether at the throat, it had been torn open and 'vas lying 
open around her shoulders, Mrs. l{eesee 's hands were hang-
ing loosely about her-she showed both arms to me where 
they were scratched and deponent kno,vs there could not 
have been a pistol concealed in her bosom or about her waist 
without deponent seeing it and deponent states that she did 
not see any pistol or print of a pistol, so concealed or held by 
Mrs. Keesee. 
That deponent was in and out of J\iont Miller's home 
three or four times. probably more often than that, and was 
in the. room where the only dresser of the house was situated, 
and deponent lmows there was no pistol or other weapon ly-
ing upon the dresser no1· visible about the rooms in the Mont 
Miller home. 
NANNIFJ BO,V:NfAN. 
Sworn to nn<l subscribed hefore me this Decemher 11th, 
1926. 
lSl 
~fy commission expires the 14th day of Nov., 1928. 
,JOS. A. STUPALSKY, Notary Public, 
Taze·well County, Virginia, 
,JOS. A. STUPALSICY, 
. Notary Public, 
Pocahontas, V a. 
[214] Commonwealth's Affidavit No. 14. 
Virginia, Ta~ewell County, to-wit: 
Mrs. Charles Blankenship, of la,vful age, being first 
duly sworn, deposes and says : 
That she is the wife of Charles Blankenship, whose of.. 
fidavit is filed with the papers in the Edward Pauley case 
seeking a ne'v trial for the killing of T. J. Keesee. 
That the day of the giving of said affidavit by Charles 
Blankenship the said Chrales Blankenship 'vas drinking 
heavily and was drunk. · 
That Kent Hopkins, a relative of Edward Pauley, had 
come to deponent's home on several occasions asking Charles 
Blankenship to give an affidavit to heln Pauley and Charles 
always told him ·that he (Blankenship) knew· 11othing about 
the matter at all, but on the day of the taking· of the affidav,it 
Blankenship 'vas drinking heavily and went with Pauley's 
friends to give the affidavit reauested. At various times 
Hopkins and others, including Emmett Jennings, had come 
to deponent's home in an effort to get deponent's husband 
to make the affidavit in question, at least five efforts to get 
the affidavit 'vere made before it was finally given. 
That deponent knows from the time Charles Blanken-
ship left the home on the day of the killing and the distance 
to the nhwe of the killing he (Blankenship) could not have 
reached the place of the killing in less than forty or forty-
five minutes after the killing. 
That the attorney for Mr. Pauley at m1e time brought a 
paper all prepared for my husband to sign, but he refused to 
sign it. 
MRS. CHARLES BLANKENSHIP. 
Sworn to and snhscrihPil heforo me this ne~~mher 11th,-
1926. 
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l\'Iy commission expires Nov. 14, 1928. 
JOS. A. STUPALSKY, Notary Public, 
Tazewell County, Virginia. 
JOS. A. STUPALSKY, 
Notary Public, 
Pocahontas, Va. 
[2151 Commonwealth's Affidavit No. 15. 
Virginia, Tazewell County, to-wit: 
John T. Asbury, being first duly sworn, deposes and 
says: 
That he is 72- years of age, born and raised in Tazewell 
County, Virginia, and lives about 1-4 mile from the scene of 
the killing ofT. J. Keesee by Edward Pauley. 
That he remembers the day of said killing and was at his 
home when he heard the shots fired, he immediately hastened 
to the point of the shooting, running and walking and depon-
ent verily believes he arrived at the scene of the killing with-
in five minutes of the time thereof. 
That upon deponent's arrival at the scene he found Mrs. 
T. J. Keesee and Mont Miller, together with some little chil-
dren, standing off a little distance from where the body of 
T. J. Keesee laid, ~Irs. ICeesee was holding her left hand 
over her throat, she \Vas dressed in a very thin, light dress 
and d1d not have on a coat; ~lrs. Keesee was explaining what 
Pauley, her husband's slayer, had done to her and deponent 
uoticed very caretully the dress of ~Irs. ICeesee, his atten-
tion being called to the way the dress had been torn, the front · 
of the dress was torn from the collar down almost to the 
\vaist and it laid open in front, in addition to this a piece of 
the dress had been torn off of the back. 
That this deponent is positive of the fact that ~Irs. l(ee-
see did not have on her person concealed or open any pistol, 
revolver or other weapon for this deponent knows that had 
she had such weapon she would not have been able to hide it 
about her person without this deponent seeing it and this de-
ponent here states that he did not see any pistol or othc~r 
\veapon on or about ~Irs. l{eesce. 
'rha t this deponent stayed at the scene of the killing fron1 
within a period of five minutes after the actual killing ( thi~ 
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deponent being informed that he was the first person on the 
scene aft~r the killing), until some time after the body ·of the 
said T. J ~ l{eesee had been removed to the undertaking par· 
lors and this deponent further states that during the entire 
period from the time he arrived on the scene until the remov-
al of the body of the said T. J. Keesee, Mrs. l{eesee did not 
leave the immediate vicinity of the scene of the killing and 
this deponent knows that she did not go into the home of 
Mont ]\filler until after the removal of the body. 
That this deponent was in the home of the said Mont 
'J\IIiller and in t11e room in ·which is located the only dresser in 
the house and this deponent did not see any pistol in said 
house, and this deponent further states that ::Mildred Thomp-
son left the scene of the killing just ahead of this deponent 
and proceeded towards her home. That there was no pistol 
lying on the ground anywhere around the body of the said 
T. J. Keesee. 
{216] JOHN T. (x) ASBURY. 
His Mark. 
"\Vitness: N. C. SMITH. 
Sworn to and subscribed before me this December 11th, 
1926. 
~Iy commission expires the 14 day of Nov., 1928 . 
. JOS. A. STOP ALS"KY, Notary Public, 
rra7.ew·ell County, Virginia. 
JOS. A. STUPALSI{Y, 
Notary Public, 
.Pocahontas, Va. 
Commonwealth's Affidavit No. 16. 
Virginia, ~azewell Oounty, to-wit: 
Ora Hardy, of lawful age, being first duly sworn, de-
poses and says : 
That she is the wife of 'Villiam Hardy and lives alJont 
five hundred yards from the spot where '1,. J. Keesee was 
killed by Edward Pauley. 
That on the clay of the killing- deponent w·ent to the scene 
of the killing following her husband and on arrival nt the 
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scene she found 1\lfrs. T. J. ICeesee with her dress torn down 
the front. Mrs. Keesee was holding her dress up over her f~ 
neck and deponent walked up to her and pinned her dress for 
her. 
That Mrs. l{eesee did not have concealed about her 
bosom or anywhere else any pistol or other firearm and de-
ponent knows that she could not have had a pistol in her bos-
om without deponent seeing it or knowing it at the time she 
fastened up Mrs. Keesee's dress and witness knows she ·did 
not have such weapon in her bosom. 
That there 'vas no pistol in Mont Miller's home visible 
to this deponent as this deponent went into the Miller home 
~~ . 
ORA HARDY. 
s,vorn to and subscribed before me this Dec. 11th, 1926. 
1\~Iy commission expires Nov. 14, 1928. 
JOS. A. STUPALSKY, Notary Public, 
• JOS. A. STlTPALSKY, 
Notary Public, 
Poca~1ontas, Va. 
Tazewell County, Virginia . 
[2171 Commonwealth's Affidavit No. 17. 
Virginia, Tazewell County, to-wit: 
William Hardy, of Boissevain, Virginia, being first duly 
sworn, deposes and says ~ 
That he is 44 years of age, was born and raised in the 
immediate vicinity around Boissevain, this county. 
That this deponent lives within about 500 yards of the 
scene of the killing of T. J. l{eesee by Edward Pauley and 
'vent over_ to the place of the killing some time after it had 
actually happened. . 
That deponent spoke to Mrs. T .• J. l{eesee and stood clos~ 
by her while his wife pinned up Mrs. Keesee's dress, tbe 
dress having been torn down the front from the collar to the 
'vaist and also in the back, that said dress was standing open 
in front and this deponent was close enough to observe that 
there was no pistol or other weapcn on the person of Mrs. 
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Keesee and this deponent would have seen it and know it if 
there had been s11ch a pistol or other weapon on or about the 
person of Mrs. l{eesee. 
Deponent was present when Charles Blankenship came 
on the scene and also when Emmett .Jennings and ¥ason 
Shupe came on the scene and deponent here states positively 
that there was no pistol or other firearm any place near the 
body of Mr. T. J. Keesee and deponent further states that he 
was present when Berkie Arrington came upon the scene and 
deponent was in a position to see said Arrington and Blank-
enship and at no time, to this deponent's knowledg·e, did said 
Blankenship and Arrington engage in any conversation in 
which said Blankenship is alleged to have remarked that if 
''Morris would search Mrs. l{eesee he would find a pistol on' 
her" or words to that effect. 
WILLIAlVf HARDY. 
Sworn to and subscribed before me this December 11th, 
1926. 
}Iy commission expires the 14 day of Nov., 1928. 
JOS. A .. STUPALSI{Y, Notary Public, 
Tazewell County, Virginia . 
• TOS. A. STUP ALSI{Y, 
Notary Public, 
Pocahontas, V a. 
f218] Commonwealth's Affidavit No. 18. 
Virginia, Tazewell County, to-wit: 
George Thompson, of Boissevain, Virginia, being· first 
duly sworn, deposes and says : 
That he is 13 years of age and remembers the day on 
which Mr. T. J. Keesee 'vas killed near Boissevain, in this 
county . 
. That· on that day this deponent was helping :h!Iont Miller 
to work on his (Miller's) car, in an effort to get it to run and 
started on this work with said Miller, probably as early as 
nine-thirty on the morning of the day the aforesaid killing 
happened. 
That continuously from the aforesaid time of starting 
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this deponent worked continuously with said lVIiller on said 
car, this deponent's work consisting of driving a horse hitch-
ed to the car while said Miller was trying to get the engine 
started, and in the course of this work, this deponent had 
driven or pulled said car down to a point about 300 yards be-
low where the actual killing is later supposed to have hap-
pened and when Mr. T. J. l{eesee and his wife came up the 
old road on which this deponent had been driving or pulling 
said car, this deponent was then about 200 yards below the 
actual scene of the killing· with said car having pulled the car 
about one hundred yards from the point where this deponev,t, 
had reversed the' pulling. 
That this deponent sa'v }.t!r. T. ,J. Keesee and his wife 
and the said T. ,J. Keesee had not any indication of having 
taken any liquor or other intoxicating drink and this depon-
ent ·was so close to Mr. T .• J. l{eesee that the latter could not 
possibly, 'vithin an hour or more of said time of meet-
[219] ing·, have helped in the drinking of almost a pint of 
li_quor without this deponent smelling it upon his 
breath or otherwise knowing that he had taken liquor. 
That this deponent kno,,rs that \V. M. Shupe did not pass 
meet or stop with the said T. J. J{eesee within three hundred 
yards of the place at which the killing took place and this de-
ponent further states that shortly after the killing of T. J. 
l{eesee this deponent saw W. M. Shupe approaching the place 
of said ·.killing and he (Shupe) was coming· from the direction 
of his home and not from the direction of Big Vein, the poi~1t 
to which this deponent is no'v informed said Shupe claims he 
wa;S going on the day in question. 
This December 11th, 1926. 
GEORGE THOl\1:PSON. 
Sworn to and suhscribecl heforc me this December 11tn, 
1.926. 
l\{y commi~Rion expires t.he 14 day of Nov., 1928. 
,JOS. A. STUPALSKY, Notary Public, 
Tazewell County, Virginia. 
JOS. A .. STlTP ALSJ(Y, 
Notary Public, 
Pocahontas, V a. 
187 
[220] Commonwealth's .Lt\.ffidnvit No. 19. 
Virgini~, Tazewell C.ounty, to-wit: 
James '\7 ay, 36 years of age, being first duly sworn, de-
poses and says: 
That on the day that T. J. l(ecseo ''ras killed this depon-
ent met up with 1\:fr. and 1\:frs. lCeesee, 1\.font Miller and some 
other boys 'vorking on a Ford car shortly after eleven o'clock 
in th~ morning, that he l1ad come up the same "ray 1\fr. anrl 
Mrs. Keesee had come in reaching this Ford car and depon-
ent kno .. ws that W. M. Shupe was nowhere along that road 
leading up the ridge and deponent further knows that when 
he arrived at the car, Mr. Keesee did not have the smell of 
liquor on his breath and did not show any signs of having had 
anything to drink. 
That deponent saw Mr. and 1\frs. I{eesee walking up the 
hill when deponent came around the ridge in his o'vn car, 
and deponent kno,vs that W. l\f. Sl1upe 'vas then not along 
said road on which 1\fr. and ~Irs. I{eesee 'vere walking, this 
was wl1en the Keesee's "rere going up to t~e place 'vhere the 
killing later happ.ened. 
Deponent left the place 'vhere killing later occurred 
some timP .around noon and went to Pocahontas where he 
learned of the killing some time later, then he returned to the 
~ scene of the killing but no evidence of a pistol on or about the 
person of T .• J. l{eesee or :Nfrs. T .• J. I{eesee was seen by de-
ponent and he was in a position to see the same if it had been 
there and there 'vas no evidence of a pistol on the ground 
anywl1ere about the hody of T . . T. Keesee . 
. JAlVIES H. vVAY. 
Sworn to and subscribed before me this December 11th, 
1926. 
1\{v commission expires the 14 day of Nov., 1928 . 
. JOS. A. STUPALST{Y, Notary Public, 
rra7;e,vell County, Virginia'. 




'vhich motion for a new trial, the Court overruled, and 
[ 221] the defend ant excepted. p 
Teste : This March 24th, 1927. 
EDWIN P. COX, Judge. 
[222] Certificate of Exception No. 6. 
Common,vealth of Virginia, · 
vs. 
E. D. Pauley, 
Plaintiff, 
Defendant. 
Upon the trial of this case after the jury rendered their 
verdict, the defendant moved the Court to set aside such ver-
dict for misdirection of the jury by the Court, which motion 
the Court overruled and the defendant excepted. 
Teste: This 24th day of ~I arch, 1927. 
EDWIN P. COX, Judge. 
[223] Certificate of Exception No. 6a. 
Commonwealth of Virginia, 
vs. 
E. D. Pauley, 
Plaintiff, 
Defendant. 
Upon the trial of this case, after the jury rendered their 
verdict the defendant moved the Court to set aside such ver-
dict as contrary to the law and the evidence, and· not sup-
ported by the evidence, which motion the Court overruled, 
and the defendant excepted. 
Teste: This 24th day of March, 1927. 
EDWIN P. COX, Judge. 
[224] Certificate of Exception No. 7. 
Commonwealth of Virginia, 
vs. 
E. D. Pauley, 
Plaintiff, 
Defendant. 
Upon the trial of this case after the Court had overruled 




jury and grant the defendant a. new trial, the defendant 
thereupon moved the Court in arrest of judgment, which mo-
tion the Court overruled and the defendant excepted. 
Teste: ':1.1his 24th day of Marc.h, 1927. · 
l~D"TIN P. COX, Judge. 
Commonwealth of Virginia, Plaintiff, 
[225] vs. 
E. D. Pauley, Defendant. 
Virginia: 
In vacation of the Circuit Court of Tnzewell County,. 
Virginia, the . . . . . . day of ~larch, 1927. 
This day came the defendant, E. D. Pauley, by his attor-
neys, and presented his certificates of exceptions in this case, 
·which are numbered 1 to 7, both inclusive, and prayed that 
the same be sig11ed, sealed and enrolled as part of the record, 
which is accordingly done, this the 24th da yof March, 1927, 
and within sixty days from the time at ·which final judgment 
'vas entered herein; and it is hereby certified that before the 
said certificates were signed it appeared in writing to the 
judge of said Court that the attorney of record for the plain-
tiff, the Commonwealth of ·virginia, had reasonable notice 
of the time and place of tendering and presenting the said 
certificates to the judge of said Court for his sig11ature. 
The Clerk of the Circuit Court of Tazewell County, Vir-
ginia, will enter the above order, this the 24th day of 1iarch, 
1927. 
ElJ\VIN P. COX, ,Judge. 
f;Ierk's Certificate 
Virginia: 
In the Clerk'~ Office of the Oircuit Court of Taze-
[226] well County: 
I, IL S. Surface, Clerk of the Circuit Court of Taze-
well County, Virginia, do hereby certify that the foregoing 
is a true, full and complete transcript of the record in the ac-
tion at la'v pending and determined in the Circuit Co!ut of 
19Q 
·Taze,vell County, Virginia, wherein Commonwealth of Vir-
ginia was the plaintiff and E. D. Pauley was the defendant; / 
that I further certify that notice of the copying and making 
of this record was duly given as required by law to counsel 
for the plaintiff. 
Given under my hand, this the 21st day of April, 1927. 
- ' 
A Copy: 
H. S. SURF ACE, 
Clerk of Tazewell Circuit Court. 
Teste: 
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